Answer by letter-Wieler

March 7, 1969

PINTON LETTE=R 80, 70

‘-—_-_F_-‘_'—-"———-——.__
aonorable Richard J. Blanck
Prosecuting Attorney ()
Cooper County 7
Court ouse |

Boonville, Missouri 05233
Dear 1ir. Blanecx:

This 1s in response to your reguest for an opinion concerning
tne authority of a County Court In a third class county to compen-
sate a commissioner apvointed to sell and dispose of real estate
for nis services and reimourse him for out of pociket exnenses: and
whether the County Court can pay an auctioneer hired by the comnissioner
for nls services in conducting such sale.

In order to answer this request, it will be helpful to state
the following Tacts. The real estate involved nere was located
in Zenton County, Mlssourl. Since Section #9,235, iS'o Sunp. 19€7,
makes it unlawful for a third class county toe own real estate in
any other state county other than an adjolining county, the County
Court of Cooper County apovointed a speclal commissloner to sell tlie
land owned in Benton County. This was done pursuant to the authority
granted by Section 49.280, RAS¥o 1959. The commissioner was c=iven
full authority in the anpointment order to revnresent Cooper County
with respect to the sale and conveyance of the property. In addition,
he was soeciflcally authorized to sell the »roperty at elcher nublic
or private sale. The commissioner decided to have 2 pudlie sale and
hired an auctioneer to "ecall" 1t. No s»necific arranpgements wers made
with the auctioneer as to conp_”sauion. the parties m;parently pre-—
suming that the rate of payment would be thalt normally charged by
auctioneers in the area.

In this instance, the auctioneer and the commissloner did not
enter into a written contract as c¢alled for by Seetion 432.070,
RSlio 1959, The law 1s qulte clear that a county cannot be bound by
an oral contract, See Attorney General Opinlon No. 24, issued to



Honorable Richard J, Blanck

Senator Earl X. Blackwell on February 8, 1962 (copy attachned).
Therefore, the aucticneer cannot recover apgainst tue county for his
services.

As to whether the County Court can compensate the special com-
missloner for nis services, 1t is our opinion that it cannot. Iiils~
souri law is quite clear tnat a public officizal is not entltled to
compenzat®on for lils services unless provided for by statute. See
Smith v. Pettis County, 345 to. 829, 136 S.w.2d 282 (1340). 'The land
commissioner must Le considered a public official anere, and the
statutes are completely silent as to compensation for hlm.

nowever, with regard Vo the commissiloner's out of pocket expenses,
it 1s our opinion taat he should de reimbursed by the County Court
for all the outlays walca were oSona fide, reasonable ana actuaal ex-
penditures indispensably necessary in carrying out the dutles of his
office.

It is our feeling that express statutory authority is not nec-
cessary to allow reimbursement ln those 1lnstances whesre the exvense
was necessarlly incurred in tane performance of officlal dutles. Sce
finehart v. Howell County, 153 8.W.2d 381, 332 (Fo. 1341).

{nerefore, it 1s our oplnion that the Cooper County Court can-
not compensate either the speclal land commissloner or tiie auctioneer
for thelr services in this instance; but, it can reimburse the spe-
clal land commissioner for hils out of pocket expenses necessarily
incurred in the performance of his duties,

Yours very truly,

JOHHN C. DANFORTH
Attorney Ceneral

Enclosure: Op. No. 24
2-8-62, Blackwell



