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10 
:Chi.:> is in responne to your request for an opinion concernin;-; 

tr1e aut:1orlty of a County Court in a chird class county to co:npen-
sate a comrai~ s ioner appolntad to sell and dispose of real estate 
for nis services ru1~ r cimourse h im for out of pocket exncnses ; and 
.-ihether the County Court can pay an au ctioneer hire~ by the corru"l.is.~ioner 
for ~iu services in conducting such sal e. 

In ordf;r. to ans;;er tnis reques·c, it \'lill be 11e l pi'ul to state 
tna following facts . 'I'he real estate involved here uas located 
1~1 Jcnton Cou.nty, i1issourl . Since Section 49 . 23:), ,{s·:o Su1)l) . 1067, 
makes it unlawful for a t hird clas s county to own real estate in 
a11y other state county other than an adjoj_ninp; county, t.w Count J' 
Court of Cooper County apl)ointed a special conun1s>3:toner to sell t .e 
1Gi.l1u owned in Benton County . 'l1hj_s vms done pur suant to tne autl:orit y 
granted by Secti0n 49 .280 , i~S ~~lo 1959. The co!!1missio11er Has ~tven 
full authority in the appoint ment order to renreser1t Cooper County 
wit~ resnect to t h e ~ale and conveyance of t he proDerty . In addition, 
he ~as specifically aut horized to sell t he ?ropert y at ei~her nublic 
or private sal e . 'l'Jle co,mnissioner decided to .!:1ave :!. -ou:Jlic sale and 
hir ed 8...'1 auctioneer to ''call'1 it. 1\io 1"::,>ecific arrant;ement3 '"'er e !'l3.de 
..,•itll t~e auctioneer as to co:npensation, tne parties a:::rpar ently p r e ­
s uming that the rate of payment v;oulc. :)e t~o.t nor:nally c ·larsed by 
auct1oneer3 in t he a rea. 

In tnis instance) the auctioneer and. the comn1sc;loner did not 
enter into a written contract as called for by Section ~3? . 0 70~ 
!l3~ !o 1959 ... The la~·; is '!Uite clear t hat a county cannot be bound by 
an or al C011tract . See Attorney General Opir.ion No . 24, issued to 
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.3ena tor b.o.rl i . nl a c kvrell on Febr uary 8 , 1962 (coJ,y at t a cr1ed ) . 
Therefor e, the auctioneer c annot r ecove r a:;ainst t i1e count ~r f o r hi s 
services . 

1\.s to vue t l.cr t he Count~· Court can cou~)ensatc the spe c:t a l com­
miss ione r f or "11s servtces, it i s our opinion t hat it cannot. ..as­
sour i lawr is quite clear t nat a ;,uJlic official i s not entit l ed to 
compen~~t~on for )is servic es unl ess pr ovided for by s tatuta . 3ee 
Smit 11 v. ?ct ti.s County, 34~ ~.o . 82:;, 13C S . ·: . 2d 282 (1 J40 ). 'lhe land 
co}i-,i szfoner-rlU"it ';)e con:sider0d a public off i Ci 31 ner e, ".tld t !e 
z t a t".lt es o.r e co l_' l cte l y silent as to co11p~nsatlo~1 f or :11111 . 

~-o~cv<:?r, \•11th r c;clru to the conmi ssioner ' s out of 1ocket expen;:;c5 , 
it is our opinion tll:!t :1e s nould oe reimb\l r secl oy t he Cou:!ty ~: ourt 
for all t i1e out l.J.J::> t-... i cn . .;ere :Jona fi de . reasonabl e a'hl act·.vll e x-
... o:.'Hlitures in..:.i.3p~.'l sat.ly necessary irj c a rry i n:;; out t:1e clutien or hi3 
of'f.ice . 

It 1.:~ .:>ur fe~li:1.:; t .. 1at ~x~reGs s t atutory aut:-tority is not nec-­
c~ssarJ to allow reini.Durze tllen t l r: t l1ose instances ;~.-.ere t he cxoer13c 
\laa necessarily lncurreJ. in t ne performance of official duties. See 
1\incb.a.rt v. 1:ov.ell Cou1.t y , 1:,3 S , 'J/ , 2d 381, 3J2 ( ·o . l J lll ). 

L.er~fore ~ it L3 our oplnion t ha~ t.:1c Cooper County Court can­
rlOC CO T'l.Q) ~nsate ei t hcr t he s pecia l l and commissioner or t 11e auctioneer 
r~r t he ir services i n t :·lis instance; but, it can rei:nb~trse t he spe­
cia l l~~d comml~sioner for h is ouc of ? Ocket e xnenses ne cessnrily 
incurred in t he pe r formanc e of h i s duties . 

Enclosure: Op . No . 24 
2-8-62, Bl ackwell 

Your3 ve r y truly , 
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