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Representative - 45th District
Room 201I Capitol Building
Jefferson City, Missouri 65101

Dear Representative Gould:

This official opinion is issued in response to the request of
your predecessor as Representative for the 45th District, Robert O.
Snyder, which request was renewed by you. A ruling is asked upon the
matter of sabbatical leave for public school teachers of six-director
school districts within St. Louis County. The request also contains
numerous ancillary questions and reads as follows:
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"Please give me an opinion on whether or not a
six-director school district in St. Louis County,
Missouri, may legally grant a sabbatical leave
to a teacher with full pay or part pay, for one
or more school semesters or school years, for
the purpose of professional improvement which
shall directly benefit the school district in-
volved or for any other purpose.

"I would also like to be advised whether the
answer to the foregoing question would depend,
in any way, on a requirement that, to qualify,
a teacher would have to have been employed full
time by the district for a specified number of
school years and would have to agree to return
to the district, after the leave, and teach for
a specified number of school years, in the dis-
trict, refunding all or a portion of such leave
pay if this commitment were not kept.

"Further, if the foregoing were legal, would it
be legal for the district to agree, at the time
the leave is granted, to accept back and retain
the teacher on its staff for the term of the
teacher's post-leave commitment?

"Assuming the foregoing were legally possible,
on what basis could the amounts of the district
and teacher payments under the retirement system
be computed? Could they be based on the full
amount of the teacher's salary for the year pre-
ceding the beginning of the sabbatical leave?

"And, finally, what effect, if any, would such
leave with pay have on the amount of state aid
for the district?"

You also requested our consideration of several cited constitutional
provisions, statutes and court decisions.

We do not find that the phrase 'sabbatical leave' has any precise
legal definition. Although the phrase at times refers to a leave
taken during the seventh year of service, the phrase is also used to
refer to any period of rest. Webster's Third International Dictionary
Unabridged (1961). Thus we shall consider sabbatical leave in the
context of this opinion to mean any authorized leave of absence with
full or partial pay for the purpose of professional improvement.

Public school boards have only such power as is expressed within
thg terms of the statutes or as may be implied by necessary implication,
Wright, et al. v. Board of Education of St. Louis, Mo., 246 S.W. 43, 45.
No statute of this state expressly provides for the granting of
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sabbatical leave to public school teachers. Thus, we turn to consid-
eration of the implication of existant statutes.

The statutes generally governing the employment of public school
teachers are Sections 168.101 and 168.111, RSMo Supp. 1967. 1In
addition to these two general statutes, Section 168.191 is applicable
to certain districts within counties of the first class. (St. Louis
County is a county of the first class).

Section 168.101 provides that a school board "may contract with
and employ legally qualified teachers for andin the name of the dis-
trict. The contract shall be made by order of the board; shall specify
the number of months the school is to be taught and the wages per month
to be paid * * * "

These statutes do not direct in specific detail what may or may
not be the terms of employment of a public school teacher. The legisla-
tive grant is in general terms, thereby leaving to the school boards
the exercise of discretion as to the particular terms and conditions
of the employment contract.

We are of the opinion that it is within the discretion of the
school boards to grant temporary leaves of absence with or without
pay subject to the limitations of other applicable laws.

Such leave must be by agreement in writing and incorporated in
the employment contract between the board and the teacher. The leave
cannot be a gratuity, rather it must be in exchange for service rendered
by the teacher. The service rendered in exchange for the leave must be
rendered during the contract period. Leave cannot be granted in con-
sideration of past services.

Section 432.070, RSMo 1959, provides as follows:

"No county, city, town, village, school town-
ship, school district or other municipal
corporation shall make any contract, unless
the same shall be within the scope of its
powers or be expressly authorized by law, nor
unless such contract be made upon a considera-
tion wholly to be performed or executed sub-
sequent to the making of the contract; and
such contract, including the consideration,
shall be in writing and dated when made, and
shall be subscribed by the parties thereto,
or their agents authorized by law and duly
appointed and authorized in writing."
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Any leave of absence agreement between the school board and a
teacher should be specified in writing in the employment contract.
This may be done by incorporating by reference provisions of the
rules and regulations of the school board governing leaves of absence.
Oral arrangements are invalid and contrary to Section 432.070. See
also Opinion No. 71, Pinnell, 5-7-51, and Opinion No. 41, Holman,
8-20-56 (copies enclosed).

A public school board cannot give away public funds for any
purpose. Article VI, Section 25, Missouri Constitution 1945 provides:

" % % % No county, city or other political
corporation or subdivision of the state

shall be authorized to lend its credit or

grant public money or property to any pri-

vate individual, association or corporation,
except (Exceptions not applicable here) * * * "

A gratuity or gift to a teacher by the public school board is unlawful,
Opinion No. 21, Dawson, 5-10-39 (copy enclosed).

The board of education is also prohibited from paying additional
compensation for services that have been already rendered. Article III,
Section 39(3), Missouri Constitution 1945, provides:

"The general assembly shall not have power:

- ol i i

(3) To grant or to authorize any county

or municipal authority to grant any

extra compensation, fee or allowance to a
public officer, agent, servant, or contractor
after service has been rendered or a contract
has been entered into and performed in

whole or in part;"

Also, see: Section 432.070, supra; Opinion No. 16, Chamier,
4-23-38 (copy enclosed).

It is our information that public bodies commonly provide for
vacations, leaves and sick leave for public employees as part of the
employment contract. Also, it is a common practice for school boards
to pay teachers in twelve monthly installments although the teacher
may be required to actively serve only during nine or ten months of
the year. We assume that under this practice, a teacher who would
actually serve twelve months would receive a higher compensation than
an equivalent teacher who serves only nine months.

The law requires that public funds be paid only in exchange for
acFual s?rvice. However, this does not prohibit the compensation from
being paid in so many dollars and so many days paid vacation or leave
so long as both compensations are in exchange for the service rendered.

—h=
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It might be contended that sabbatical leave serves a significant
public purpose in addition to the private benefit to the teacher
in that the pupils in school will benefit from the increased com-
petency of the teacher. However, such declarations of public policy
are within the domain of the legislature. The rulings of this
office must be based upon existing statutes. Our ruling here is
limited to leaves of absence which are based upon contract con-
sideration.

As we have stated above, a leave of absence with pay is authorized
only as part of the term of the employment contract. We are informed
by the State Department of Education that all school districts
within St. Louis County are six-director districts maintaining
approved high schools employing full-time superintendents. Therefore,
all school districts within St. Louis County are governed by Section
168.191, RSMo Supp. 1967, which reads:

"In all counties of the first class, any school
board, other than boards in urban districts,

in charge of a public school system maintaining

a classified high school, previously approved

by the state board of education, and employing

a superintendent devoting his full time to
supervisory and administrative work, may employ
and enter into contract with a superintendent

of schools for the school district for a period
of not to exceed three years. The superintendent
of schools so employed in the district shall have
had not less than five years' experience as the
chief administrative officer of a school system
working under the direction of a board of educa-
tion and having administrative charge of all
public schools within a six-director district,

in which one-half or more of his time was de-
voted to administrative or supervisory duties,

or shall have been employed as a teacher in the
immediate high school district for a period of
two years or more. The school board of such high
school districts may enter into contracts, for a
period not to exceed two years, with school teachers
if the contracts are made upon the recommendation
of the superintendent of schools of the high school
district, but the contracts thus approved by the
superintendent of schools shall not extend for a
period of more than one year beyond the time for
which the superintendent was employed to supervise
the public schools of the high school district.
This law shall not invalidate or repeal any other
law of this state relating to the employment of
teachers, principals or superintendents of public
schools." (Emphasis added)
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Thus, the authority of school boards within St. Louls County to provide
by contract for a leave of absence is limited by this section which
limits the term of employment contracts for sunerintendents to a perlod
"not to exceed three years" and for teachers to a period "not to exceed
two years."

It can be readily seen that the two and three year limitation
renders impossible a sabbatical leave in the sense of a seventh year
leave. Furthermore, this limlitation on the contract period practically
eliminates a one-year leave. For the board to pay a teacher for two
years 1in exchange for services rendered only during one year would be
per se a gift and in violation of the Constitution.

We belleve that it 1s legally possible for a board to agree to a
leave of absence for a short period during a two or three year contract.
Whether or not this would be practicable is an administrative and not a
legal question. '

In summary, we are of the opinion that public school boards may
grant leaves of absence with pay to teachers for the purpose of study
and professional improvement. The agreement to grant leaves must be
incorporated in the written terms of the employment contract and must
be in exchange for services actually rendered during the contract period
and not a gratulty.

Whether or not the teacher has been employed for a specified number
of years or has agreed to return after the leave does not affect our
conclusion. However, the leave cannot be in consideration of past
services. At the choice of the parties, the contract may contailn
an agreement to return after leave. The board may also agree to accept
the teacher after completion of leave. But, in St. Louils County, such
an agreement would be limited to the perliod of the contract under Sec-
tion 168.191. The board cannot make any contractual promise in excess
of Section 168.191.

You further inguire as to the proper computation and payment of
teachers retirement contributions where the teacher is granted leave.
Section 169.010(16), RSMo Supp. 1967, defines a teacher as:

" % % ¥ 5 teacher * ¥ ¥ yho shall teach or
be employed by any public school, # # ¥ gon
a full-time basis and who shall be duly
certificated under the law governing the
certification of teachers ¥ % #  n©
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Section 169.030, RSMo Supp. 1967, authorizes school boards to deduct
from teachers salarles a certaln per cent which deduction plus the
contribution by the school district must be transmitted to the Board
of Trustees of the Retirement System.

We have held that leaves of absence with pav are authorized only
in exchange for services rendered. We are of the opinion that teachers
retirement contributions should be calculated during the teacher's
leave of absence in the same manner as contributions are calculated
during perliods of actual service. We find nothing in the Teachers'
Retirement System Statutes which require different handling.

You next ask the effect leave of absence with pay would have unon
the amount of state aid received by the district.

Section 163.011(3), RSMo Supp. 1967, defines teacher as follows:

"'Teacher' means any teacher, suvervisor,
principal or superintendent recularly em-
ployed for grades kindergarten throush twelve
more than one-half time in the public schools
and who is certified under the laws governine
the certification of teachers in Missouri."

The only state aid based upon teachers is the teacher prevaration
allowance authorized by subsection 2 of Section 163.031, RSMo Supp.
1967. That subsection reads as follows:

"2. A teacher preparation allowance shall be
made to each district based on the education
and preparation of the teachers employed bv
the district in grades one through twelve.
The preparation of the teacher shall be based
on semester hour credits earned at an ac-
credited college or university and shall be
paid as follows:

For each teacher with 150 or more semester
hour credits—-—-——emerm e $492.00

For each teacher with 120 or 149 semester
hour credits-——————mmemmmmme $320.00

The teacher preparation allowance shall be
granted to a district for each qualifyinge
teacher regularly employed for more than
one-half time in grades one through twelve,
A school district shall spend for teachers'
salaries each year at least eighty per cent
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of the state school funds received under this

section that year as provided by section 163,061

and not less than eishty per cent of the funds
received under section 163.033 and as much of the
revenue produced by local tax levies as was snent

for teachers' salariles the previous year. In the
event a distriet falls to comply with this provision,
the amount by which the district fails to svend funds
as provided herein shall be deducted from the dis-
trict's apportionment for the followinp year provided
that the state board of education mav exemnt a school
district from this provision if the state board of
education determines that circumstances warrant such
exemption.”

We are of the opinion that a teacher emploved on a recular full-
time basis who 1s granted a temporarv leave with nay 1s a teacher
within the definition of Section 163.011 and that the district would
ve entitled to the teacher preparation allowance authorized by Section
163.031 without reduction for the period durine which the teacher is
on temporary leave.

CONCLUSTON
It is the official oninion of this offlce that:

1. The power of a opublic school board to employ tecachers includes
the discretion to grant temporary leaves of absence with or without »nayv
subject to the limitations of other annlicable lawvs.

2. Leave of absence must be set out in writine and incornorated
in the empnloyment contract between the board and the teacher. The leave
cannot be a gratuity, but must be in exchanse for service rendered bv
the teacher during the contract period.

3. Leave agreements by school boards of St. Louls County must bhe
in accord with reauirements of Section 168.191, RSMo Supn. 1967, which
limits the terms of teaching contracts.

L., ©Public school teachers' retirement system contributions under
Section 169.010, et sea., RSMo, should be calculated durine the teachcr's
leave of absence in the same manner as contributions are calculated dur-
ing periods of actual service.
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5. A temnorary leave of absence of a teacher employed on a re~ular
full-time basis does not affect the elisibilitv of the school district
for state aid known as '"Teacher Preparation Allowance" under subsection
2 of Section 163,031. RS"o Supp. 1967.

The foregoing oninion, which I hereby annrove, was prevared Ly my
Assistant Louis C. DeFeo, Jr.

Yours very truly,

Lo L e

OHN C. DANFORTH
Attorneyv General

Encs. Op. No. 71, Pinnell, 5-7-51
Op. No. 41, Holman, 8-20-56
Op. No. 21, Dawson, 5-10-39
Op. No. 16, Chamier, 4-23-38



