ELECTIONS: Wholesalers may lawfully make
LIQUORS: deliveries of liquor and beer
INTOXICATING LIQUORS: to retailers on election davs.
LIQUOR CONTROL:

OPINION NO. 328

October 18, 1968

Honorable Jack J. Schramm

State Representative

St. Louils County - 37th District
7529 Gannon Avenue

University City, Missouri 63130

Dear Representative Schramm:

Reference is made to your letter reaquestines a formal opinion
of thls office as follows:

"Is there any provision under lMissouri Statutes
prohibitine the delivery of intoxicating liquor,
intoxicating beer, and non-intoxicating beer to
retail outlets on the day of any election? Sec-
tions 311.290 and 311.480 of the Missouri

Statutes prohibit drinking or consumption on
election days but seem to be silent on the
question of delivery from wholesaler to retailer.”

Further information in regard to this matter has been developed
by telephone conversation with you. It is our understandine that the
deliveries of liquor and beer about which you have inquired are madc
pursuant to sales agreements between wholesalers and retailers. De-
liveries are made by trucks owned by the wholesalers and onerated by
employees of the wholesalers. Regular dally delivery schedules are
maintained to various retail outlets. If the wholesalers are not
permitted to make deliverles on election days, recular delivery
schedules must be revised and the cost of deliveries 1s increased by
reason of additional equipment and personnel required to make up
deliveries which ordinarily would have been made on election day.

The applicable statutory provisions are set forth in Section
311.290, RSMo Cum. Supp. 1967. The relevant provisions of the
cited statute are as follows:
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"No person havine a llicense under this law
nor any emnloyee of such person shall sell,
~ive away or otherwlise disrose of, or suf-
fer the same to be done unon or about his
yremises, any intoxicatinm licuor In any
quantity * ¥ ¥ gfter 1:30 a.m. unon the

day of any reneral, speclal or primary
election in this state ¥ ® ®* or gfter

1:30 a.m. upon the dav of any county,
township, city, town or municinal election
¥ ¥ % _ % % ¥ the sale of Intoxicatlnge
liquor may be resumed * * * on any such
rlection day aftcr the expiration of thirty
minutes next followineg the hour or time
fixed by law for the closin~ of the polls
at anv such election. ¥ ¥ ¥ "  (emphasis added)

It is noted that the statutc prohiblits a nerson havinzg a
license from sellins intoxicatins linuor on election days unsn
or about hls premiscs. The deliveries of intoxicating liquor by
wholesalers to retallers are performed vursuant to a sales arreenent.
The question for our consideration becomes whether or not such de-
liveries constitute sales unon or about the licensed wholesalers
premises. An examination of the cases in issourl courts discloses
that a sale of intoxicating liquor is not completed until delivery is
made. The cases on the subject are collected and discussed iIn Clark v.
Crown Drug Co. (Sorinesfield Appeals), 146 S8.%W.2d 23. 1In the clted
case plaintiff, a licensed liquor retailer, soucht an injunction
arainst defendant, a licensed ligquor retailer, for the unlzawful sales
of liquor. The applicable statute prevented the sales of linuor in
any other nlace than that desirnated in the license. The defendant
was recelvines orders for liquor by telephone at 1its licensed ovlace of
business and was deliverine liquor pursuant to such orders to tele-
nhone customers at places other than the licensed pnlace of business
(presumably residences, apartments, etc.). Plaintiff contended that
such sales were made at a place other than that desicnated in the
license by reason of such deliveries and therefore, such sales were
in violation of the statute. The court concluded that deliveries uecre
nart of the sale and that the sale was not completed until delivery w=zs
made. Inasmuch as dellivery was at a place other than that designated
in the license, the sale was not made on the licensed premises and
was in violation of the statute. An injunction a~ainst the unlawful
sales was 1ssued.

s
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Upon transfer to the Supreme Court the cited case was reversed.
152 8.W.2d 145. However, the reversal was based uvon the grounds that
the plaintiff had no lecal richt to an injunction. The court assumed
but did not decide that the telenhone sales violated the law. There-
fore, the cited case, together with the cases collected therein, re-
mains the law in this state that delivery is necessary to complete a
sale of liguor.

In applying Clark v. Crown Co. to the facts under conslidcration
and to Section 311.290, it is concluded that deliveries of lisuor by
a wholesaler to a retaller pursuant to a sales arreement do not con-
stitute a sale of intoxicatins liquor upon or about the wholesaler's
nremises and therefore, such deliveries on election days arc not nro-
nibited by Section 311.290.

The obvious purpose of Section 311.290 is to prevent the sale,
21t or other disposition of intoxicating liquor upon liccnscd nrem-
ises on days of elections. It appears that it was the intent of the
lemislature to prevent the use of intoxicating liquor as a corruptine
influence in the conduct of elections. The tendency for the abusive
use of liguor in elections is through retail establishments rather
than throush wholesale establishments because retail establishments
rather than wholesale establishments are the outlets to the consumines
public for intoxicating liquor. Therefore, the conclusion reached that
a licensed wholesaler is not prohibited from delivering intoxicatine
liquor to licensed retaillers on election days is consistent with and
in harmony with the legislative intent.

Although a wholesaler 1s not prohibited from deliverine intoxicat-
ing ligquor to retallers on election days, other provisions of the
statute make it necessary to consider whether or not licensed retailers
are prohibited from receiving deliveries of liquor from wholesalers on
election days.

Relevant provisions of Section 311.290, RS'o Cum. Supp. 1967, arc
as follows:
" % % % 1f said person has a license to sell
intoxicating liquor by the drink, his premises
shall be and remain a closed place as defined
in his section after 1:30 a.m. (until thirty
minutes after the polls close). ¥ # % n
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The section further provides as follows:

" % ¥ ¥ Where such licenses authorizing the

sale of intoxicating liquor by the drink are
held by clubs or hotels, this scction shall

apply only to the room or rooms in which in-
toxicating liquor 1s dispensed; % % ¥ "

The section further provides as follows:

" % ¥ ¥ and wyhere such licenses are held by
restaurants whose business 1s conducted 1in one
room only and substantial quantities of food
and merchandise other than intoxicatings liquors
are dispensed, then the licensee shall keep se-
curely locked during the hours and on the days
herein specified all refrigerators, cabinets,
cases, boxes and taps from which intoxicatine
liquor is dispensed. # # * "

The section further provides as follows:

" % ¥ ¥ o 'closed place' is defined to mean
a place where all doors are locked and where
no patrons are in the place or about the
premises. * # # ®

These statutory provisions must be considered in determininea
whether or not the licensees referred to therein can receive de-
liveries of intoxicating liquor during the prohibited times on
election days. The provisions apoly to premises upon which intoxi-
cating liquor by the drink may be sold with modificatlons thereof
for licenses held by clubs, hotels and restaurants.

These provisions of the statute should be construed with a
view to accomplish the legislative intent. It appears that the
legislature provided for a closed place to prohibit patrons from
beins on the premises and that an establishment be locked so as to
keep patrons out. We do not believe that the legislature intended
to prohibit a proprietor and his employees from bteing within the
place of business during the prohibited hours to clean, renair,
take inventory, keep reports and re-stock inventory so that the
business may be prepared to serve 1ts patrons when the premises
may be lawfully opened for business purposes. The statute requires
all doors to be locked and prohibits any patrons from being on the
premises. The statute does not prohibit the proprietor and his

=l
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employees from being on the premises. If the statute were to be
literally interpreted to require the doors to remain locked durine
the entire orohibited time, the proprietor and his employees per-
forming lawful functions on the premises could not lawfully leave
the premises during the prohibited time. Such an interpretation
would be so absurd as to give a ridiculous meanine to the lancuagc
of the statute. Therefore, this office concludes that althoursh the
doors must remain locked to patrons and that no patrons remain on
the premises during the prohibited times, persons other than natrons
may have ingress and egress to the premises for lawful purvoses such
as cleaning, repairing and deliveries of supbplies including stocks
of intoxicating liquor.

The conclusions above, which interpret a closed nlace as used
in the statute, apply also to the room or rooms in which intoxicat-
ing liquor is dispensed in clubs or hotels. Such room or rooms must
remain locked to patrons during the prohibited times but are lawfully
accessible for the purposes of cleaning, repairing and receiving de-
liveries of stocks of intoxicating liguor.

The statutory nrovision in regard to restaurants which hold 1i-
censes for the sale of intoxicating liquor by the drink requires
liquor refrigerators, cabinets, cases, boxes and taps to be securely
locked during the prohibited times. Thls office concludes that the
provision regarding the locking of containers in restaurants on elec-
tion days applies only to prevent the taking of intoxicating liocuor
out of such containers and does not prevent the restaurant owncr fron
openings such containers for the purpose of repair, maintenance, in-
ventory and re-stocking.

Therefore, this office concludes that holders of licenses for the
retail sale of intoxicating liquor may lawfully receive deliveries
of intoxicating liquor from wholesalers on election days.

You have also ingquired about the apnlicability of Section
311.480, RSMo 1959, to these questions. The cited section applies
to licenses which permit the drinking or consumption of intoxicating
liquor in places where food, beverage or entertainment is sold or
provided. These places are commonly referred to as "set-up" nlaces.
Inasmuch as such places are not permitted to sell intoxicatins liauor,
licensed wholesalers would not have theoccasion to make deliveries
of intoxicating liquor to such places. Therefore, no question is
raised concerning deliveries of intoxicating liquor to these places
on election days.
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You have also inauired as to any provision of the statutes
which prohibits the delivery of non-intoxicatins beer to retail
outlets on the day of any election. Chanter 312, RS"Mo, contains
the laws in regard to non-intoxicatinrs becer. These laws make no
provision prohibitine the sales of non-intoxicatinm beer on elec-
tion days. Therefore, the delivery of non-intoxicating beer by
vholesalers to retailers on election days 1s not prohibited by law.

CONCLUSION

It is the opinion of this office that licensed wholesalers may
lawfully make deliveries of intoxicatins liquor (including intoxicat-
ing beer and non-intoxicating beer) to retall outlets on all election
days; and that licensed retallers may lawfully receive deliveries of
intoxicating liquor (including intoxicating beer and non-intoxicatine
beer) on election days.

The foregoinr opinion, which I hereby annrove, was nrenarcd by
my assistant, Thomas J. Downey.

Yours very truly,

NORIIAN H. ANDEERSCM
Attorney General
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