
/, L4" 
OPINION NO. 228 - Answered by Lette1 

(Burns) 

August 30 , 1968 

Honorable Hunter Phillips, Chairman 
State Tax Commission o~ Missouri 
Je~ferson City, Missouri 65101 

Dear Mr. Phillips: 

You have requested our opinion as to the reason certain 
real property owned by the St. Louis Mercantile Library Asso­
ciation in downtown St. Louis is exempt from ad valorem taxa­
tion. The specific property is Lot 42 in City Block 117, 
improved with a six story building. Only the upper two floors 
of the building house the library ~aeilities of the Association, 
the remaining four stor!es and basement being occupied under 
lease by a large commercial bank. 

The short answer to your question is that on March 3, 1953, 
the Circuit Court or the City of St. Louis entered a final 
Judgment, the effect o~ which was to declare the property 1n 
question wholly exempt from taxation by the State of Missouri 
or any subdivision or authority thereof so long as the property 
is owned by the Association and it continues to occupy and use 
the property or any part thereo~ as a public library. Included 
in the judgment was an InJunction restraining the assessor and 
his successors in of~ice ~rom thereafter assessing any taxes 
against the property while it is so tax exempt. This judgment, 
entered in Cause No. 51419-D, styled "St. Louis Mercantile Li­
brary Association, a corporation, plainti~f, vs . Joseph P. 
Sestric, as Assessor o~ the City o~ st. Louis, Missouri and 
Del L Bannister, as Collector of the Revenue of the City of 
St. Louis, Missouri, defendants, " was not appealed and is &till 
in ~11 force and effect. 

The Court stated in part in its "Conclusions of Law:" 

"1. The parcel of land and building thereon at the 
southwest corner of Broadway and Locust Street, 
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known as Lot 42 in City Block 117 of the 
City of St. Louis, ttlssouri, and owned by 
plaintiff, was and is wholly exempt from 
taxation for State, School, City and other 
general taxes for the years 1950 and 1951, 
and such property will continue to be ex­
empt from such taxes for subsequent years 
so long as said property is owned by plain­
tiff and so long as plaintifr continues, 
as heretofore, to occupy and use the said 
land and building or any part thereof as 
a public l ibrary." 

The Judgment and Decree provided 1n part { 5) as follows : 

"5. That the defendant , Joseph P. Sestric, 
as Assessor of the City of st. Louis, Missouri, 
and his deputies, agents , employees and ser­
vants, and his and their successors in office, 
be forever enjoined and restrained from here­
after assessing any taxes against the afore• 
said property of pl aintiff, so long as the 
same shall be owned by plaintiff and occupied 
and used by it in whole or in part, as here­
tofore, as a public l ibrary;'' 

Implicit in your inquiry is the question whether the March 
3, 1953 Judgment precludes any fUrther attempt to tax the prop~ 
erty in question. As to this , we can give no definitive answer, 
although :for reasons which follow, it is our view that res judi­
cata and estoppel by judgment might be held applicabl e i n the 
absence of legisl ative action. 

There are several decisions of our Supreme Court hol ding 
that 11 In tax cases each year's tax is a separate transaction 
and each action rel ating to each year's tax is a new cause of 
action. 11 An exampl e is In re Breuer's Income Tax (Division 1) 
354 Mo . 578, 190 S.W. 2d 248 . However , most of the cases so 
holding invol ve evidentiarr determinations of value (e. g . , CUp­
plea-Hesse Corporation v. Bannister, Mo., 3?2 S.W. 2d 817), and 
even Young Men's Christian Ass•n v. Sestric (en bane ), 362 Mo . 
551, 242 S.W. 2d 497 , which adjudicated the tax exempt status of 
YMCA property, invol ved an evidentiary determination relating 
to the use made of the property. And we believe it of i mportance 
that in~e YMCA case, it was the taxpater which was relieved 
of the conclusive effect of a prior dec slon on the ground it 
should be treated in the same manner as other charitable insti­
tutions similarly situated. 

?lle Yl-1CA case conceded that ordinarily "res j udicata and 
collateral estoppel , or estoppel by judgment, apply to tax 
cases as well as to other litigation, State ex rel Blair v. 
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Center Creek Mining Company, 260 Mo. 490, 171 s.w. 356." The 
Center Creek Case was decided on the basic premise that in the 
absence of constitutional or legislative declarations to the 
contrary, the state is bound by the doctrine of res judicata 
and estopped by judgment in tax cases. It did not involve the 
issue of exemption from taxation. However, the two Missouri 
cases cited by the Court in support of its basic premise are 
directly in point on this issue. 

The first of these cases Kansas City Exposition Driving 
Park v. Kansas City, 174 l~. 425, 74 s.w. 979, involved, as 
here, the binding effect of a circuit court judgment. The 
Circuit Court of Jackson County had, in two cases, adjudged 
that the pl aintiff was exempt from taxation on the property 
1n question for certain years. Noting that in the latest 
action, the parties were the same, the property was the same 
and the facts were the same, only the tax year being different, 
the Court ruled as follows, l.c. 984: 

11 In view of the fact that the exemption 
of the leasehold was the question at is­
sue in both of the former suits by in­
junction, and that there had been, at the 
time this suit was brought, no change 
either in the law or the facts , and the 
court having decreed in favor of the ex­
emption , in our opinion the weight of 
author! ty and reason is that the judgment 
on that exemption became a finality, al­
thou in our o inion it was incorrectlY 
so p 

The other case , North St. Louis Gymnastic Society v. Hager­
man, 232 Mo. 693, 135 s.w. 4?., held on the authority of the Ex­
position Driving Park Case, that since "(t)he identical claim of 
exemption, under the same charter provision" was made in the 
prior case, the defense of rea judicata was applicable, even 
though the earlier case may well have been erroneously decided. 
As against the argument, supported by a line of cases in other 
jurisdictions, "that the exercise of the right to tax belongs to 
a sovereignty, and that estoppel does not lie against a sov­
ereign," the Court said, s.w., l.c. 46: 

"To our minds the matter was so exhaustively 
considered and so •oundly reasoned in the Ex­
position Driving Park Case that no judicial 
excuse exists for a re-examination of its 
doctrine." 

Thus, in the only cases directly in point, it has been 
squarely decided by the Missouri Supreme Court that an adju­
cation made by a court of competent jurisdiction (including 
circuit courts) that certain property is exempt from taxation, 
is conclusive against the taxing authorities where the basic 
facts are the same, no matter how erroneous may have been the 
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former adjudication. And in the Gymnastic Society Case, t he 
Court expressl y ruled that the successors i n office of the 
tax collectors and assessors are equally bound , as privies. 

Two more recent decisions of the Court have cast some 
doubt on the extent t o which t he doctrine of res j udica t a and 
est oppel by judgment would now be applied, in re Greuer 's In­
come Tax SUpra, and Young Men's Christ ian Association v . Sestric, 
Supra. The force of the Breuer Case is weakened by the fact 
that it did not c l early appear that the fo n ner j udgment was 
ba sed on the issue of nontax bility, there being another inde­
pendent basis t her efor. However , after so noting, the Court 
then held that since the question presented was one of l aw on 
the meani ng of income in our income t ax l aw (a question of 
~eneral applica t i on ,) the determination in t he fonner action 
was not conclusive , since injustice would resul t. 

The Court he ld at L c. ?50: 

· I t \•IOuld give one t axpayer an unfair 
advantage over ot hers , and be unjustly 
di sc rimi natory , if through inefficiency 
o r negl ect of the col l ecting officers, 
t o appeal an er roneous dec ision on a 
quest ion of law, it shoul d be hel d that 
he \•mul d be relieved for a l l time from 
paying t axes a l l others must pay .'' 

I n t he YMCA Case, the Court en bane applied the prlncl ple 
of the I ncome Tax Case in favor of the taxpayer, its theory 
being that inJus tic e would result if the YMCA continued to be 
taxed because of an er roneous decis ion which had been r ejected 
when attempt ed to be appl ied t o ot her charitable organizat ions 
s i mi l arly sit uat ed . 

The ques tions of l aw decisi ve of the tax exempt s t atus of 
the Association ' s pr operty do not involve the interpretation 
of' a ta.x l aw· of general application, as tn the Bre.ler Tax Case , 
or t he i nterpretations of the constit ution and s t a t u t e cont a in­
ing general provisions governing exemption from t axation of 
property us ed f or charitable purposes _, as in the YlilCA Case . The 
particul ar factual s ituation here involved is unlikely t o recur, 
so that even if the Circuit Court \'las i n error in holding that 
the Association succe eded to the Hall Company 's t ax exei.1pt s tatus 
as to the property in question (and assuni ng t hat Secti on 4 of 
the 1851 Act did not affect the issue,) application of the doo­
trine or r es j udicata would not result in unjust discr~na.tion. 
TL·ue, 1 t might well r esult in injustice {in the abstr act sense ) 
just as the precl usive effect of any wrongly decided case results 
i n inj ustice , but this i s not the ki nd of injus tice wit h which 
the Supreme Court was concerned i n the Breuer and YMCA Cases. 
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For the ~oregoing reasons, it is our opinion that even 
if an assessor would be foolhardy enough to subject himsel~ 
to the possibility of a contempt of court proceeding by vio­
lating the express injunction contained in the 1953 Judgment , 
our courts would void any assessment ~or taxation on the 
ground that the Circuit Court Judgment has conclusively es­
tablished the tax exempt status of the property. The injunc­
tion would not, however , preclude a school district or other 
taxing authority, not a party to the 1953 Judgment, from 
seeking, by declaratory judgment or other proceeding, to de­
termine whether the property is presently exempt from taxation 
either because of the fa.cts or the doctrine o~ res judicata. 

Article 1, Section 7, of the Corporation Act of 1845, r e­
aerLed to the legislature the right in its discretion to alter 
and repeal the charter of every corporation therea~ter granted. 
So far as we are aware, the General Assembly has never expres­
sly attempted , at l east since the adoption o~ the 1865, 1875 
and 1945 Constitutions, to exercise the right reserved in the 
1845 Corporation Law. Whether the general assembly could do 
so now, and whether such action would be sustained by the courts 
is, we believe, an open question. In Tr ustees of William Jewell 
College of Liberty v. Beavers (en bane 1943,) 351 Mo . 87, 171 
S.W. 2d 6o4, 610, the Supreme Court said, on Motion for Rehear­
ings: 

"Therefore, whatever may be the power of 
the state to repeal plaintiff's tax ex­
emption under the reservation in the 
general corporation law of 1845, it did 
not do so by adopting the Constitution of 
1865 and 1875, or by general statutes en­
acted for the purpose or carrying out the 
provisions of those Constitutions . " 
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Very truly yours, 

NORMAN H. ANDERSON 
Attorney General 


