ASSESSORS: The county court has the duty

TOWNSHYP ACGSRSSORS: of paying the statutory fees
COUNTY COURT: as set out in Section .240,
COMPENSATION: RSMo Supp. 1967, Section 65.245,

FEES, COMPENSATIONS AND SALARIES: RSMo 1959, and Section 261.070,
RSMo 1959, to the township
assessors and that the State Tax
Commission has no authority to
order the county court to with-
hold payments of such fees
because the Tax Commission be-
lieves the property valuations
of such assessors are too low.

OPINION NO. 196

May 14, 1968
Honorable Paul McGhee FILED
Prosecuting Attorney of
Stoddard County
16 North Elm Street
Dexter, Missouri 63841 l ‘::)

Dear Mr. McGhee:

We have your request for an opinion of this office which
is as follows:

"Stoddard County i1s a county of the third

class having township organlization, and there-
fore has townshlp assessors. Such assessors
are pald on a fee basis under the provisions of
Section 65,240 and Section 65.245, R.S. Mo.
1952, It 1s also noted that there is a provi-
sion for compensation under Section 261.070.
There has been some complaint on the part of
the State Tax Commission that the assessed
valuation for Stoddard County is too low.

Some representatives of the State Tax Commission,
and some members of the public, have urged the
County Court to withhold payment to the town-
ship assessors of their statutory fees unless
such assessors place valuations upon the
property within thelr respective townships

that meet with the approval of the State Tax
Commission,.

I respectfully request your opinion as to
whether the County Court has the authority
to withhold from township assessors their
statutory fees upon the basis that the
township assessors are placing a valuation
upon property that 1s too low to satisfy the
State Tax Commission.”



Honorable Paul McGhee

The pertinent provision of Section 65,240, RSMo Supp. 1967,
1s as follows:

"The ex officio township assessor in each
township, in counties of the third and fourth
classes, which now or may hereafter have
township organization, as compensatlon for
his services, shall receive sixty-five cents
for each list taken by him; and for each
tract of land or town lot assessed by him,
and properly entered in the township land
book, he shall receive ten cents; and for
each entry in the tangible personal property
tax book, he shall receive filve cents; one-
half to be paid by the county and one-half
by the state, as now provided by law. . . .

There 1s no duty in sald section, for the assessor to be
paid such fees, other than that he shall take a 1ist, assess
real and tanglble personal property and enter such assessments
in the proper tax books.

Section 65,245, RSMo 1959, 1s as follows:

"The ex officio township assessor in each town-
ship, in counties of the third and fourth
classes, which now or may hereafter

have townshlp organlzation shall receive
for visliting the establishments of each
merchant and manufacturer as requlred

by sections 150,055 and 150,325, RSMo,

a fee of forty-five cents, and for making
each report required by sectlons 150,060
and 150,330, RSMo, a fee of six cents;
provided, that one-half of the compen-
satlion provided in thls section shall be
paild out of the county treasury and the
other one-half out of the state treasury."

There 1s no duty for the assessor being pald such fees, other
fhan visiting the establishments, requlred by Sections 150.055 and
150.325, RSMo 195C, of merchants and manufacturers and making each
report required by Section 150,060, RSMe 1959, and Section 150,330,
RSMo 1950,

The pertinent part of Section 261.070, RSMo 1959, paragraph
tuo 1s as Tollows:
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Honorable Paul McGhee

et

Rlic

This
M. 381,

"2. The assessor shall receive for such
additlonal assessment service as requlred
in this section an additional fee of

ten cents for each Tndividual statistical
1isting of land acreage and other ac-
companying agricultural statistics filed
by him with the commissioner of ag-
riculture, . . . " (Emphasis added).

statute has been construed in State v, Woods, 296
l.c. 382,

", . o Whether the statute in that respect
is effective, valid, or constitutional is of
no concern whatever to the county assessor,
State v. Williams, 232 Mo. 56, 133 S.W. 1.

It is clearly valid as to him. His dutiles in
the premises are clearly and definitely pre-
Scribed. " e c"

regard to your speciflc question which 1s as follows:

"I respectfully request your opinion as to
whether the County Court has the authority to
withhold from township assessors their
statutory fees upon the basis that the town-
ship assessors are placing a valuation upon
property that is too low to satisfy the

State Tax Commission,"

The pertinent part of Section 50,160, RSMo 1959 is:

"The county court shall have power to audit,
adjust and settle all accounts to which the
county chall be a party; to order the
payment out of the county treasury of any
sum of money found due by the county on
such accounts; . . ." (Emphasis added).

The Supreme Court in Jackson County vs. Fayman, 44 S,W.2d

, discusses at length the dutles and powers of the county

courts with regard to auditing and paying clalims presented to
them, and it says at l.c. 852,

"The power and authority of county courts

and the capacify in which such body acts in
auditing and paying claims against the coun-
Ty has Dbeen before thls court for decision
many times, e think that 1t is now well set-
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tled that county courts do not act Judicially
in allowing, adjusting, or refusing claims pre-
sented against the county, or necessarily aris-
ing from managing its financial affairs,

While such body does not act in a purely min-
isterial capacity in such matters, in the sense
that they act without investigation and have

no discretion in the matter, yet they do not
try the merits of the claim as a court, but
rather act as audlting financial agents of

the county whose action is not final in the
sense that a Judgment of the court is final
egceﬁt on appeal or by other appropriate rem-
edy.

The Court further says at l.c. 853,

"1It has been held by this court, through an
unbroken line of decisions since the case of
Marion County v. Phillips, 45 Mo. 75, that the
action of the county court in making settle-
ments with county officials 1s not Jjudicial, but
that, in such cases, the Jjudges act merely as
the fiscal or administrative agents of the
counties, State v. Roberts, 60 Mo, 402; State
v. Roberts, 62 Mo. 388; Cole County v, Dall-
meyer, 101 Mo. 57, 13 S.W, 687; State v. Mc-
Gonigle, 101 Mo. 353, 13 S.W. 758 [8 L. R, A,
735, 20 Am, St, Rep., 609], « « !

* * * * * *

Thils case has not been overruled, but ap-
proved many times, and the same doctrine

was restated in State ex rel., v. Diemer, 255

Mo. 336, 351, 164 S.W. 517, 521, in this
language: 'In the allowance of claims against
a county, or in settling with county officers,
county courts do not act so strictly as a court,
or in the performance of a Judiclal function,
and thelr allowance or dlsallowance of a claim
1s res adjudicata, . . '"

The case dlscussed and referred to with aﬁproval by the

Supreme Court in Perkins v. Burks, 78 S.W.2d 845, refers and
says,
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", . . For a discussion of the powers and

duties of the county court in auditing and
settling demands against the countﬁ see
Jackson County v. Fayman, 329 Mo. 423,
S.W,(2d) 840, . . .

The court further says at l.c. 848,

"In the Rose Case, (State ex rel. Mitchell v,
Rose, 313 Mo. 369, 281 S.W. 396, 398), however,
the question was not concerning a salary fixed
in amount by law, but mandamus was there brought
to compel payment of a bill of the local regis-
trar of vital statistics of the state board of
health whose pay was provided by statute as

25 cents for each birth and death certificate.
Thls necessarlly ralsed a fact question, name-
ly, the actual number of blrths and deaths
occurring and the computation of the total
amount due therefor., Thils court held that

the county court had the right and the duty

to audlt the clalm to determine its correct-
ness and, in case of a disagreement about it,
to demand that the matter should be decided

by the courts elther by the sult agalnst the
county or by a continuvation of the matter be-
fore it by the appeal method provided by stat-
ute, . « &

It is quite apparent that the court found:that the County
Court should only decide a fact question, the actual number of
births and deaths and that they should compute the total amount
due therelore.

In Coleman v. Kansas City, Mo., 173 S.,W.2d 572, the Supreme
Court discusses the rights of a public officer to be entitled to
payment for his services, while the public officer in question
in this case was an officlal of Kansas Clty, Missouri, the guestion
as to whether or not he had performed his duty and was thus entitled
to compensation arose and the Court therein stated as follows at
Lees BT

"During the time Murray held the office,

he 1s entlftled to the salary fixed by law as

an incildent to that office., 'Compensation

to a public officer is a matter of statute, not
of contract; and 1t does not depend upon

the amount or value of services performed,
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but is incildental to the office.! State ex
rel. Evans v. Gordon, 245 Mo. 12, loc, cit 27,
149 s,W, 638, loc cit. 741, Also, see State
ex rel, Chapman v. Walbridge, 153 Mo. 194, 54
S.W. 447, State ex rel, Vail v, Clark, 52

Mo. 508.,"

From the foregoing statutes and cases, supra, the county
court audits, settles and adjusts all accounts and 1t orders
warrants 1ssued by the county clerk for the payment of accounts
presented to it for payment. It will be noted that the power
of the county court extends to all such accounts and, there is
no provision in any of the statufes, supra, that authorizes the
State Tax Commission to audit, settle and adjust accounts of a
county. We believe that the only powers that the county court
has in auditing the demands of township assessors for compensation
in making out assessment lists, 1s to determine the actual number
of 1lists made out by the township assessors.

Any action that the State Tax Commission might take in
instructing and advising the county court to refuse to pay
the assessor for duties performed as aforesaid pursuant to
Sections 65,240, RSMo Supp. 1967, 65.245, RSMo 1959, and 261.070,
RSMo 1959, is not provided for or authorized by reason that
the township assessors are placing a valuation upon property
that is too low to satisfy the State Tax Commission. Section
137.480, RSMo 1959, 1s as follows:

"It shall be the duty of the state

tax commission to make out and forward

to the county clerks of the severa
countles that have or may hereafter

adopt townshlp organizatlions for the

use of such county clerks and other
officers, sultable forms and instructions
relating to the discharge of Thelr duties;
and all such Instructlon shall be strictly
complied With DY Salid OILACersS; . . o
(2mphasis added).

This sectlion limits the State Tax Commission's duty to
forwarding suitable forms and instructions to county clerks
and other officers. '

The State Tax Commission does not have the implied or
expressed duty to cause or order the county court to withhold
from the township assessors thelr statutory fees, by reason of
valuations for assessment purposes, that are too low to satisfy
the Commission,

o
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CONCLUSION

It is therefore the opinion of this office that the county
court has the duty of paylng the statutorg fees as set out in
Section 65,240, RSMo Supp. 1967, Section 65.245, RSMo 1959, and
Section 261,070, RSMo 1959, to the township assessors and that
the State Tax Commission has no authority to order the county
court to withhold payments of such fees because the Tax Commission
believes the property valuations of such assessors are too low,

The foregoing opinion, which I hereby approve, was prepared
by my Assistant, Arnold Brannock.

Very LZruly youfé,

NO N H. ON
Attorney General



