
P AH.K DEP AR'rfv!J,:;N'l~: (1) The State Highway Department does 
not have authority to use Stnte Highv1ay 
funds for the purpose of making surveys 
and tests for the establishment of an 
airport in Lake Ozark State Park . (2) 
The State Highway Conunission does have 
authority to expend State Highway fundn 
f or the purpose of relocating a highway 
located in a State Parl< caused by the 
location of an airport therein . 
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April 26, 1967 

Honorable Thomas A. Walsh 
State Representative - District No . 52 
City of St . Louis 
Missouri House of Representatives 
Jefferson City, Missouri 

Dear Representative \'/alsh : 

OPINION NO . 224 

F ll r D 

22'1-

Recently you requested an opinion from this office as follows: 

"Does the State Highway Department have the 
right or authority to use State Highway funds , 
including gas tax funds , (approximately a 
total of $9, 486) to make a survey and tests 
for the establ ishro1ent of an airport at the 
Lake of the Ozarks State Park on property of 
State f'ark Board?" 

Since your inquiry involves the establishment of an airport 
in the Lake of the Ozarks State Park we have made inquiry from the 
Hichviay Department for the purpose of establishing facts r especting 
the exact nature of the activities of the Highway Department in 
connection with said airport . According to its Chief Counsel , the 
iiighvmy Department did not make a survey and t e st for the purpose 
of establishing an airport . He stated that the proposed airport 
rum1ay would intersect and occupy several thousand feet of existing 
State Highway 134 in Miller County . Therefore a survey and test 
were made by the Highway Department to determine the appropriate 
relocation of 3tate Highway 134 together with the location of access 
roads to the pro~oscd air~ort terminal facilities . The test ~n
clu<-"·-d soundings with core drill equipment and surveys by aerial 
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t,Jhol:oc;raphn . These t cst.s and surveys v1ere a ne(;(:s~~ry Dtil.7 u ;..:·:~ .: 
.... . )c.;dnrc: for tnc l•)c:Jt :Lon of the HighvJay, the location of the 
ncces.:; ro.:~~ : .. i·· tl- .~ ·.-. :;_")L)11rnt of ..> l_,: c~. J·_.-,_c o ~;·lot lS Hhich v1ill form 
~ ~1 c bnsls of the subsequent road construction contracts . VJe are 
further informed that copies of the results of these tests and 
COLJ i e s of the su:;."'vc:ys have be e n furnished by the Highway Depart 
ment to the State Pnl"'lc :Conrd . Obviousl y, the tests and surveys 
will be useful in the construction of the proposed airport and 
will eliminate the necessity of duplication of effort by the State 
Park Board in this re~ard . The Chief Counsel of the Highway De 
partment fully recognizes that the Highway Department does not 
have authority to participate in the cost of establishing and 
constructing the airport , including the making of surveys and tests 
for that purpose , but, hov1ever, states that the surveys and tests 
in question v1ere made for the primary pur pose of relocating the 
highv1ay and other road construct ion made necessary by the estab
lishment of the airport . 

Returnin~ to a discussion of the question which you originally 
propounded, Article IV, Section 29, Constitution of Missouri 
t-~rovides that the State; Highway Department shall be in charge of 
c~1e Hisl1way Corrunission . It further provides in part : 

" * * * It shall have authority over and 
power to locate, relocate, design and 
maintain all state high\V"ays j and authority 
to construct and reconstruct state high\'lays , 
subject to limitations and conditions im
posed by law as to the manner and means of 
exercising such authority j and authority to 
limit access to, from and across state high
ways v1here the public interest and safety 
may require, subject to such limitations and 
conditions as may be imposed by law. " 

Article IV, Section 30(a) , Constitution of Missouri, provides 
that a tax upon fuel used for 11 pr opelling highway vehicles shall 
be levied and collected as provided by law11 and the net proceeds 
after dedu c ting the cost of collection to be distributed to the 
counties , cities and state on a percentage basis . 

Section 30(b) , Article IV, Constitution of Missouri , provides : 

"For the purpose of constructing and maintaining 
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an adequate ::;yst em of connected ~ t ate 11 i [.hl·Tay ::. 
.:1 11 ~ t<:Jtc l'cvcnuc dcr:i.vcd f l' o ·.1 11:1.;_:·11. ! . · t',: · r :J .t::. 
·.t . : ... , h~.1',. to their use or riGh t to usc the 
hi~hwQy s of the state , 1ncludin3 all state 
license fees and taxes upon motor vehicles, 
trail ers a;1d ::toter vehicle fuels, and upon, 
with respect to, or on the privilege of the 
manufacture , receipt , storage, distribution , 
::;ale or u ::;t. the reof (excepting the sales tax 
on motor vehicles and trailers, and all prop
erty t axes) , less the cost (1) of collect ion 
thereof, ( 2) of maintaining the conunission, 
( 3) of maintaining the highway department, 
(4) of any wor~nen 's compensation, (5) of 
the share of the highway de partment in any 
r e tirement program for state employees as 
may be provided by law, (6) and of administering 
and enforcing any state motor vehicle laws or 
traffic regulations , and less refunds and that 
port i on of the fuel tax revenue to be allocated 
to counties and to cities, tm,ms and villages 
under section 30(a) of Article IV of this 
Constitution, shall be credited to a special 
fund and stand appropriated without legislative 
action for the following purposes, and no other : 

First , to the payment of the principal and 
interest on any outstanding state road bonds . 

Second , any balance in excess of the amount 
necessary to meet the payment of the principal 
and interest of any state road bonds for the 
next succeeding twelve months shall be credited 
to the state road fund and shall be expended 
under the supervision and direction of the 
commiss i on for the following purposes : 

(1) To complete and widen or otherwise improve 
and maintain the state system of highways here
tofore designated and laid out under existing 
laws; 

(2) To reimburse the various counties and other 
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political subdivisions of the stntc , except 
incorporated cities and towns , for money 
expended by them in the construction or 
acquisition of roads and bridges now or 
hereafter taken over by the state as perm-
anent parts of the system of state highways, 
to the extent of the value to the state of 
such roads and bridges at the time taken over, 
not exceeding in any case the amount expended 
by such counties and subdivisions in the con 
struct i on or acquisition of such roads and 
bridges , except that the commission may, in 
its discret ion , repay, or agree to repay, any 
cash advanced by a county or subdivision to 
expedit e state road construction or improveme nt ; 

(3) In the d iscretion of the commission t o locate, 
relocate , establish, acquire , construct and main 
tain the f ollowing : 

(a.) supplementary state h i ghways and bridges 
in each county of the state as hereinafter 
provided ; 

(b) state highways and bridges in, to and 
through state parks , public areas and 
reservations , and state institutions now 
or hereafter established, and connect the 
same vri th the state highv1ays ; and also na
tional , state or local parkways , trave lways , 
toun'lays , with coordinated facilities ; 

(c) any tunnel or interstate bridge or part 
thereof , where necessary to connect the state 
highway3 of this state with those of other 
statc3 ; 

(d) an~r h.:..c;h1·TaJ within the state v1hen necessary 
to comply with any federal law or requirement 
which is or shall become a condition t o the 
receipt of federal funds ; 

(e) any hi[;hv,ray in any city or town which is 
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found necessary as a continuation of any 
state or federal highway, or any connection 
there\V"ith, into and thr ough such city or 
town ; and 

(f) additional state highways, bridges and 
tunnels, outside the corporate limits of 
cities having a population in excess of 
one hundred fifty thousand , either in the 
congested traffic areas of the state or 
where needed to facilitate and expedite 
the movement of through traffic . 

(4) To acquire materials, equipment and 
buildings necessary for the purposes herein 
described ; and 

(5) For such other purposes and contingencies 
relating and appertaining to the construction 
and maintenance of such h i ghways and bridges 
as the corrunission may deem necessary and proper. 11 

Article IV, Section 33, Constitution of Missouri, provides : 

11 The commission shall have such authority as 
may be ~ranted by law to locate , relocate, 
establish, acquire, construct , maintain and 
co,Jtrol state public g round facilities for 
air craft , provided funds therefor, other 
than the state road funds , are made available . " 
(Emphasis supplied) 

Attention is called to the fact that the Constitution expressly 
provides under the above provision that the Commission may be 
~ranted authority by the legislature to locate , establish, construct 
and control public ground facilities for air craft "provided funds 
therefor, other ti1an state road funds, are made available. 11 

Although Article IV, Section 30(a) , Missouri Constitution pro 
vides for a ta;~ to be levled upon fuel used for propelling high-
1,ja~r . .lo'cor vehicles , tJ1e ral.;e of tax and method of collection is 
to be determined by the legislature . In compliance with this man
date of levyinG a tax, the legislature has provided for the rate 
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of tax and met hod of collection in Chapter 42 RSfvlo . 

Section 142 . 020 , RSNo 3upp . 1965, provides that 11 1n order to 
provide funds f or t he construction and maint enance of public high
ways in this state'' a tax at the rate provided in Section 142 . 025 
rlSf-Io Supp . l96j , on each gallon of motor fuel pr opel ling motor 
vehicles upon publ ic highways is to be collected as provided here 
in . Under Section 142 . 025 , the tax rate is set at 5 cents per 
gallon . In Section 142 . 345 RSMo Supp. 1965, provision is made 
for the net proceeds of motor fuel tax to be allocated to the 
counties , cities and state as required by t he Constitution . 

Sect ion 142 . 010 , RSMo 1959, describes public highways as : 

11 
( 9) 1 Public highways 1 , eve r y way or place 

of whatever nature , generally open ~o the 
use of t!1e public as a matter of ri~ht , for 
the purposes of vehicular travel , and not 
Hithstandin::; that the same may be temporarily 
closed f or the purpose s of construction , re 
construction, maintenanc e or repair . " 

To an swer your quest io.1 , we must first det ermine whether the 
construction a nd maintenance of an airport or l anding strip for 
air craf t comes \·Jit hin the constitutional purposes f or ~1hich these 
particular ta;c funds .:1ay be used . Under Article IV, Section 30(b) , 
the t:;a s tax provided r.1ay be used for the purposes a s stated therein 
and for 11 no other pur ~.Jose 11

• 

The words used in the Constitution are presumed to have be en 
employed in their natural and ord inary me aning a nd no forced or 
unnatura:i construct ion is to be placed upon the:n . State ex rel . 
rlandolph County v . 'v/alden , 206 S. W. 2d 979, 3.37 I:Io . 167 . 

Any lim:i..tal.-ion in the Constitution on the use of fund s by the 
.3tace 1IiGhwa~- Commission is binding on the legislature and such 
li~itat ion is mandatory . State ex rel . v . Hitchcock, 241 Mo . 433 . 

Apply i ng the s e principles of constitutional construction to 
t'1e pro vis ions of tl""~C' Const i t·-1t .:.on mc.-~t ioned here in , "\:Je find that 
.:Jsr Artlc~c ::..! , Sec~~'Jn 30(b) gas tax non::.,...s stand at:-propriated 

for the purposes si::ated cherein and "fo ... '"' no other 11
• This pro -

vision expr~ssly enumerates t\1/elve oubd.i.vis.i.)ns J.n whicr. tht. purposes 
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for which these funds may be used are stated. Therein is provided 
that the funds may be used for the payment of the principal and 
interest on outstanding bonds and to re imburse counties and 
political subdivisions which may expend them on r oads taken over 
by the State Highway Commission . All other provisions relate to 
acquiring, construction and maintaining state highwat s} bridges 
and tunnels and for acquiring materials and equipmen or these 
purposes . There is no mention made of the funds being used for 
airports or for landing fields for air craft . The fact that the 
f r amers of the Constitution provided for the Commiss ion to have 
authority to locate, establish, construct , and control public 
facilities for air craft "provided funds therefor, other than state 
road funds , are made available" indicates that it was not intended 
that the State Highway Commission expend any of the tax funds pro
vided for in Sections 30(a) and 30(b) of Article IV of the Consti
tution for this purpose . Furthermore, every inference to be gained 
from the language used in Section 30(b) indicates t hat these partic
ular funds under this section are to be used only on state high
ways . 

CONCLUSION 

It is the opi nion of this office in answer to the question 
you ask that the State Highway Commission does not have authority 
to us e the State Highway Funds that are levied and collected under 
Art ic le IV, Section 30 of the Constitution of Missouri for the pur
pose of making surveys and tests for the establishment of an airport 
in the Lake of the Ozarks State Park. 

If, however, the facts are as stat ed by the representatives 
of the Highway Department then the State Highway Commission does 
have authority to expend State Highway funds for the purpose of re
locating the highway located on the State Park property . caused by 
the location of an airport in the Park and for the construction of 
access roads to the airport terminal facilities . 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant Moody Mansur . 


