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Section 64. 755, RSMo Cum. Supp. 1965, does not prohibit counties of any class from issuing bonds fo r
park our poses even though political subdivisions in
that county are presently taxing for park purposes
at the rate of two mills .
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Dear Mr . Voigts:
Recently you reauested an ooinion from this office by letter
which in part asked:
"Whether funds may be obtained for county
park and recreational pur poses as stated in
Section 64 .755, by means of a bond issue
when municipalities within the county are
currently levying taxes of two mills on a
dolla r for oark purposes, although such
levies are oursuant to other soecific
statutory authorization?"
Your letter fu rther informed us that:
1.

Clay County is a second class county;

2.

Several political subdivisions within
Clay County are currently levying a tax
of two mills for park ourposes; and,

3.

Attorney General's Opinion No. 305~
Russell~ 11/30/64, appears to hold that
Section 64 . 755, RSMo Cum . Supp. 1965,
prohibits a county from levying a tax
for park purposes if political subdivisions within that county are presently
taxing at the limit for that purpose.

Where the language of a statute is plain and admits all but
one meaning , there is no room for construction . Rath~en vs. Reorganized School District R- II of Shelby County, Mo . 84 S .W. 2d 516.
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Your letter has indicated that Section 64 . 1 55 (2), supra, does in
fact contain an obvious ambiguity in the language referring to the
suecial t a x levy and bond issue . A reading of paragraph 2 of the
subject statute doe s not readily show whether the two mill tax prohibition apnlies only to a special tax levy or to both that levy
and the bond issue . A search of the cases reveal s that the courts
have not construed Sec tion 64 . 755 , sunra, so manifestly the problem
is one of construction.
The primary rule of statutory construction is to determine the
intent of the legislature. Kirkwood Drug Co. vs. City of Kirkwood ,
Mo . , 387 S.W. 2d 550. In s uch construction the word s should be
given their ordinary meaning, considering the whole act and its
legislative history. St . Louis Southwestern Ry. Co. vs. Loeb, Mo . ,
318 S . W. 2d 246 . In addition, the title of an ac t is essentially a
nart of the ac t and is itself an active expression of general scone
of the bill and may be looked to as an aid in arriving at the legisl at i ve intent. I n r e Tompkins Estate, Mo . , 341 S .W. 2d 886 .
Senate Bill No. l'l, 7lst General Assembly*, annroved July 11,
19ol and effective Octob er 13, 1961 contained the original nrovision
of Section 64. '155 through Section 6 . 770, inclusive . Laws, 1961,
p . 304 . The title to Senate Bill No. 17 read as follows:

4

"AN ACT to authorize counties, cities, incornorated towns and villages to establish,
operate a nd ma intain systems of public recreation and to ac qui re , establish, equip, develop,
conduc t and ma i ntain parks, nlaygrounds and
other r ec reati ona1 areas, st ructures, facilities
and services; to authorize the use of general
county, city, incorporated town or village funds
t herefor; to authorize the levy of a snec i al tax
and the issuance of bonds therefor ; to define the
powers of s uch counties, cit ies, incorporated
towns and villages in connection wi th such a
p rogram; and to provide for the c reation of a
recreat ional board or commission, or park and
recreat ional board or commission, the election
and terms of the members thereof, and defining
powers." (Emphasis added)
The emphasi z ed l anguage in the title indicates that a ge rmane
element of the act is a bond authori zation, however, an examination

*Herei nafter re f erred to as Senate Bill No . 17 .
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of the prov J.sJ.ons of Senate Bill No. 1? reveals no language relating
to bonds whatsoever. Clearly the title to the act is broader than
the act itself. In passing on this question, the Missouri Supreme
Court held in State vs. Mo. Pac. Ry. Co . Mo., 147 S.W. 118 and
State ex rel. Sekyra vs. Schmall, Mo . , 2B2 S.W. 702, that an act is
not void if the title to the act is broader than the act. The contrary is not true. An act is unconstitutional if the scope is not
clearly expressed in the title. United Brotherhood of Carpenters
vs . Industrial Commission, Mo., 352 S.W . 2d 633, transferred 363 S.W.
2d 82 .
In 1963 Senate Bill No. 15, 72nd General Assembly* , was intropassed and approved repealing Section 64 . 750 and Section
o4 . 755 and enacting two new sections in lieu thereof. Laws, 1963,
p. 120. It is in the 1963 amendment that the language now found in
Section 64.755 (2) regarding bonds was first expressed. The title
to Senate Bill No. 15, read as follows:
~uced,

"AN ACT to repeal sections 64 . 750 and 64 . 755,
RSMo 1961 supplement, relating to public recreation systems established and maintained by
certain political subdivisions, and to enact
in lieu thereof two new sections relating to
the same subject." (Emphasis added)
The emphasized language of the above title p resent s a question
to be resolved . It has been previously demonstrated that the title
to Senate Bill No. 17 was broader than the act in that the title referred to bonds, but the act contained no such provision. The avowed
subject of Senate Bill No. 15, as expressed in the title, is "the
same subject" but the same subject did not include bond provisions.
The ouestion arises then as to whether or not the 1963 amendments,
Senate Bill No. 15, are larger in scope than its title indicates
and, therefore, unconstitutional as discussed in the United Brotherhood case, supra . The Missouri Supreme Court has been confronted
with a similar question on several occasions. Two cases of significant apolication are Downey vs. Schroder, Mo., 182 S.W. 2d 320 and
State ex rel. Muller Baking Co. vs . Calvird, Mo . , 92 S.W. 2d 184.
In these cases the Missouri Supreme Court held generally that where
the title of an act expressly states that it repeals certain sections
and enacts new sections in lieu thereof, the title of the original
act becomes the title of the later act and constitutionality of the
substituted sections is determined by whether they come within the
scone of the original title. "Subject", as used in the Downey case,
supra, and Muller Baking Co. case, supra, refers to the subject of

*Hereinafter referred to as Senate Bill No . 15.
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the title and not necessarily to the subject of the act. This manifestly is true because the act can be smaller in scope than the
title, as held in State vs. Mo. Pac. Ry· Co., supra, but cannot be
larger than expressed in the title, Downey vs. Schroder, supra.
Therefore, the fact that the original act of 1961, Senate Bill No.
17. did not provide for bonds is not fatal to the 1963 amendment in
Senate Bill No. 15 since the title of Senate Bill No. 17 does include
such a subject. The 1963 amendment provision for bonds must be read
i n light of the scope of the original act title. The 1963 amendments
are not unconstitutionally broader in scope than the original act
title .
The previous discussion was necessary to dispose of any questions that might be raised concerning the validity of Senate Bill No.
15, which enacted the language now found in Sections 64.750 and
64. 755, RSMo Cum. Supp. 1965.
In order to answer your specific question, set out on page one
heretofore, we now examine Section 64.755, RSMo Cum. Supp. 1965,
mo r e closely. A comparison of the original act, Senate Bill No. 17,
to Senate Bill No. 15 shows that the present Section 64 . 755 (2),
supra, was changed very little except to insert the bond language.
Section 64.755 (2), RSMo Cum . Supp. 1965, reads as follows with the
language added by the 1963 amendment in parenthesis:
"2. If sufficient funds cannot be made available
from ordinary levies, additional funds may be
raised by a special tax levy, (or bond issue
within constitutional limits,) but no special
tax shall be levied (or any bonds issued,) by
any political subdivision unless the rate and
purpose of the tax (or bond issue) is submitted
to a vote and a two-thirds majority of the
qualified voters voting thereon vote therefor.
The rate of such special tax levied by (one or
more) political subdivision(s) or by cooperating political subdivisions shall not total in
the aggregate more than two mills on each one
dollar assessed valuation of all real and tangible
personal property subject to its or their taxing
powers. In the event that any political sub division is now authorized by statute to levy a
tax for this purpose, the combined levies
authorized by such statute and by this section
shall not exceed the larger levy authorized."
The only language deleted from Senate Bill No. 17, by Senate
Bill No. 15, was the following emphasized portion of the last sentence:
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* * * No two political subdivisions shall
levy this special tax on the same property,
and in the event that any political subdivision
is now authorized by statute to levy a tax for
this purpose, the combined levies authorized
by such statute and by this act shall not exceed
the larger levy authorized." (Emphasis added)
11

The reference to bonds contained in the 1963 amendment appears
to have been inserted in the original act, generally by the disjunctive word "or" without any clear or implied intent to subject bonds
to the same mill limit as that placed on "special tax levies". The
only limit placed on bonding is that it must be "within constitutional limits 11 • The constitutional limits for bonding are found
expressed in Article VI, Section 26(b), Section 26(c) and Section
26(f), Constitution of Missouri, 1945, which state :
"Section 26(b) . Limitation on indebtedness of
local governments authori zed by popular vote. -Any county, city, incorporated town or village
or other political corporation or subdivision
of the state, by vote of two- thirds of the
aualified electors thereof voting thereon, may
become indebted in an amount not to exceed
five per cent of the value of taxable tangible
p roperty therein as shown by the last completed
assessment for state or county purposes, except
that a school district by a vote of two-thirds
of the qualified electors voting thereon may
become indebted in an amount not to exceed ten
per cent of the value of such taxable tangible
pronerty. 11
11

Section 26(c) . Additional indebtedness of
counties and cities when authorized by popular
vote .--Any county or city, by vote of two-thirds
of the qualified electors thereof voting thereon,
may incur an additional indebtedness for county
or city purposes not to exceed five per centum
of the taxable tangible property shown as provi ded in section 26(b~' · 11
11

Section 26(f). Annual tax to pay and retire
obligations within twenty years. -- Before incurring any indebtedness every county, city, incornorated town or village, school district, or other
political corporation or subdivision of the state
shall provide for the collection of an annual tax
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on all taxable tangible property therein sufficient to pay the interest and principal of
the indebtedness as they fall due, and to retire
the same wi thin twenty years from the date
contracted . "
A review of the statutes shows t hat the language of Article
VI. Section 26 (b) and Section 108.010, RSMo 1959, are comparable.
Article VI, Section 26(c) is identical to Section 108.020, RSMo
1 0~9 , excent that Section 108 . 020, supra, solely applies to counties.
Section 108.030, RSMo 1959, is identical to Article VI, Section
26 (f) with the same exception.
The conclusion is inescapable that, with regard to counties,
the bond language found in Section 64. 755 (2), RSMo Cum. Supp.
1 965, must be read in light of and controlled by the constitutional
p rovision of Article VI, Sections 26(b), 26(c) and 26(f) , and
Sections 108.010, 108 . 020 and 108 . 030 , RSMo 1959. Any limitation
upon bonding authorized by Section 64 . 755, RSMo Cum. Supp. 1965 ,
is not found specifically set out in that section but is included
by reference in the language that states "
.within constitut i ona l limits . . . "
Opinion No. 305 , Russell, 11/30/64, has no applicat ion to
your questi ons concerning bond issues . That opinion was not addressed to t he bond provision of Section 64 . 755 (2), supra, and
i s authority for only those matters therein passed upon.
However, this office has issued an opinion that is applicabl e.
Attached he ret o you will find Opinion No. 99, Wright , 2/11/55,
which directly pa s ses on the authority of counties to issue bonds
for park purposes . While the enclosed opinion deals with third
class counties, what is stated therein is applicable to counties
of all classes. The fac t that Chapter 64, RSMo , was enacted after
the ouinion was issued does not affect the validity of the holding.
The nrovisions of Section 64 . 755 (2), supra, relating to county
bonding for park purposes is repetitive of the Chapter 108, RSMo,
sections previously discussed .
CONCLUSION
It is the opinion of this office that Section 64 . 755 , RSMo
Cum . Suup. 1965, does not prohibit counties of any class from
issuing bonds fo r park purposes even though political subdivisions
ln that county are presently taxing for park purposes of the rate
of two mills .

r
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The foregoing opinion. which I hereby approve, was prepared by
my Assistant, William A. Peterson .

Enc . --Op . No . 99, Wright, 2/11/55
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