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Thi::; is in ans'Isr to your req\,les t for an opinion of this o:.:'ficc 
as to 1·rhcther limi tee C:riving privileges ma~r be granted to one ·.:hos:; 
licens e has been suspcna ed f or refusal to ~ubmit to a chemical ~raath 
tes t . 

Sections 564 . 441- 56~ . 444 , RSMo Supp . 1965, sometimes r~rerr0d 
to as the 11 I mpl icC Ce>nsent LaN " , enacted in 1965 , provide tha'.: any 
person who operates a motor vehicle upon the highways o: thiE state 
shall be deemed to have Given his consent to a chemical breath tsst 
for the purpose of 0etcrmining the alcoholi c content of his bloo0 , 
if arrested for any offense arising out e>f acts which the arresting 
off icer hao r easonab l e 2,rounds to be lieve uere committ ed '.,hil e the 
person Has driving a motor vehicle while intoxicated. s~ction 564 . '~44 . 

If the accused submits to the test , the results obtain~d may 
be used in evidence in a prosecution for drunken driving , s ub j ect to 
the pres~mptions of int oxication prescribed in Section 564 . ~~2 . · 

If one req uested to take the test refuses , no test is siven . 
However , the Director of Revenue is required to revoke the license 
of such a person for a period of not more than one year . Section 564 . 
1~44 . The Act contains no provisions for granting hardship or limit ed 
driving privileges to one who loses his license for refusal t o submit 
to the test . 

The primary authority empowering the courts to grant ::::uch 
hardship driving privileges is contained in paragraph 3 of Section 302 . 
309 , RSMo Supp . 1965, as f ollows : 
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"3 . (1) All ci rcuit courts and magistrate 
court s located in counties which are a par t 
of a mul ti-county judicial circuit shal l 
have jurisdiction to hear applications for 
hardship driving privil ebee . 

"(2) \·Jhen any court of record having juris­
diction finds that a chauffeur or operator 
is required to opera te a motor vehicl e in con­
nection with his business , occupation or 
employment , the court may grant such limited 
drivinb privilege as the circumstances of 
the case justify i f the court also finds 
undue hardship on the individual in earning 
a livelihood, and whi le so operating a 
motor vehicle within the restrictions and 
limitations of the court order the driver 
shall not be guilty of operating a motor 
vehicle without a valid driver ' s license . 

" ( 3) An opera tor or chauffeur may make 
application to the proper court in the 
county in Hhi ch the operator or chauffeur 
resides or in the county in which is loca ted 
his principal place of business or employment . 
Any app'lication for a hardship driving pri­
vilege shall be accompanied by a copy 
of the applicant ' s driving record for the 
next preceding five years as certified by 
the director and proof of financial respon-

' sibility as required by chapter 303, RSMo . 

"( 4) The court order granting the hardship 
driv ing privilege shall indicate the termin­
ation ca te of the order , uhich shall be not 
la ter than the end of the period of sus­
pension or revocation . A copy of the order 
shall be s·ent by the clerk of the court to 
the director, and a copy sha ll be given to 
the driver which shall be carried by him 
whenever he operates a motor vehicle . 
A convict ion Hhich result s in the assess­
ment of points under the provisions of 
section 302, 302, other than a violat ion of 
a municipal stop sign ordinance where no 
acci dent is involved , against a driver who 
i s operating a vehicle under the authori t y 
of a court order terminates the order, and 
the court in which the conviction occurs 
shall immediately so notify the driver , 
the director and the court which granted 
the order . 
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"(5) This subsection does not apply to 
any person whose license has been suspended 
or revoked: 

(a) For any reason which would have 
disqualified him or made him ineligible 
for a license under section 302 . 060, or 
to any person whose license has been 
revoked by reason of an unsatisfied judg­
ment against him or whose license has been 
revoked for failure to comply with the 
safety responsibility law, or 

(b) Because of operating a motor 
vehicle while intoxicated , except as 
provided in section 564 .440, RSMo , or 
under the influence of narcotic drugs or 
who has been convicted of any felony in 
the commission of \·Jhich a motor vehicle 
was used . In no case shall limited driving 
privileges be granted to a person on the 
basis of undue hardship more than one 
time \tithin a period of five years . 11 

Although Section 302 . 309 is a part of Chapter 302 which , among 
other things , provides for the suspension and revocation of the drivers 
license of habitual traffic violators , the provisions of paragraph 3 
are not s pecifically limited to the deprivation of a license under 
this Chapter . Nothing in the language of subparagraphs (1)-(4) of 
this paragraph in any way limits its application to suspensions or 
r evocations under the point-system, but appears to appl y to anyone 
whose license has been suspended o~ revoked . 

The only limitations are those provided in subparagraph (5) which 
states that the privilege shall not be granted to any person v1hose 
license has been suspended or revoked under circumstances set out 
therein . 

The fact that several of the limitations in subparagraph (5) 
refer to persons 'ihos e license has been suspended or revoked for offens ­
es set out in chapters other than 302 ; i . e . , for failure to comply 
with the safety responsibility law - Chapter 303, and because of 
operating a motor vehicle \Ihile intoxicated - Section 564 . 440 indi­
cates the legislative intent that the privileges authorized by this 
~ection apply in all circumstances in \·ihich a person has had his license 
suspended or revokcC , except as provid=d in ~ubparagraph ( 5) an~ are 
not limited only to the provisions of Chapter 302 . 

It should be note~ that para6raphs 1 and 2 of Section 302 . 309 
read in part as follows : 
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"1. t.fuenever any operator ' s or chauffeur ' s 
l i cense is suspended under sections 302 . 302-
302 . 309 * * *· 

"2. .Any opera tor or chauffeur \Jhosc licens e 
is revoked under these sections, * * *. " 

The specific limitation of these paragraphs to the sections 
inuica ted , coupled vri th the absence o: any such limitation :L1 pal'·· 
a::_;:caph 3, furnisl.., 2 2 a further indication that the legislature :.: it. 
~ot desire that th~ hardship privileges authorized thcr2in ~ ~ r eatrict­
sd to thos e ~1os ~ llcense was suspended or revoked under the provi­
s ions of Chapter 302 . 

The only other authority fol.' grantlnt., limited drivi11~ pJ. l ·, ill:t;;(; S 
~[; contained in Sectioa 564 . 440, nsr-1o, Y.Thich is limited ·co -:.:he 3US­

p~nsion or revocation of the license of one convicted of drivin~ 
1·1hile intoxicated. Since the purpose of enact ing statutes r eq uL:!ng 
one to subn1it to an intoxication test or lose his license 1~ t o 
clear our highways of those who drink and drive , it would noc ~ c 
reasonable to as sume that the l c:gislature intended to allo\·i l:lm:Lt..:!cl 
driving privileges to be granted those actually convicted of drivinb 
\Ihile intoxicated OUt Vlithhol d this privilege from thOSe \·ThO had 
only refused to submit to a tes t t o determine \.'lhether or not they 
were intoxicated . 

It is , therefore , our opinion that limited driving privileges 
may be granted to one \'/hose license was revoked under Section 564 . 4l~l~ 
for failure to submit to the Missouri "breathalyzer" test . Of course , 
thi s pri vilege may not be granted except upon compliance with all 
of the requirements of Section 302 . 309-3, especially those regard-
ing proof of financial responsibility as required by subparagraph (3) . 

CONCLUSION 

Upon proper showing, limited driving privileges may be granted 
pursuant to Section 302.309 , RSMo Supp . 1955, to one whose license 
ha s been revoked for failure to submit to a chemical breath test as 
provi ded by Section 564 . 444, RSMo Supp. 1965 . 

The foregoing opinion, whi ch I hereby approve , was prepared by 
my assi s tant , John H. Denman, 

Very truly yours, 

~/1.~..,_-... ... lo':w.N Ho ANDERSON 
Attorney General 


