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Prosecuting Attorney
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Municipal Courts Bullding i o8

14th and Market Streets

St. Louls, Missourl 63103

Dear M, Lec:

Thiz is in answer to your request for an opinlion of this oifice
as to whether limited driving privlileges may be granted to one vhose
license has been suspended for refusal to submit to a chemical »reath
test,

Sections 564 ,441-564 444, RSMo Supp. 1965, sometimes raierraed
to ags the "Impliad Consent Law", enacted in 1965, provide that any
person who operates a motor vehlcle upon the highways of this state
chall be deemed to have glven his consent to a chemical breath test
for the purpose of determining the alcoholic content of his blood,
if arrested for any offznse arlsing out of acts which the arresting
officer had reasonabls srounds to believe were commltted while the
person was driving a motor vehicle while intoxicated. Section 564,444,

If the accused submits to the test, the results obtalned may
be used 1n evidence in a prosecutlon for drunken driving, subject to
the presumptiong of intoxilcation prescribed in Section 564,442,

If one requested to take the test refuses, no test is given,
However, the Director of Revenue 1s required to revoke the license
of such a person for a period of not more than one year. 3ection 564,
Lhly, The Act contains no provisions for granting hardship or limited
driving privileges to one who loses his license for refusal to submit
to the test,

The primary authorlty empowering the courts to grant cuch
hardship driving privileges 1s contailned 1n paragraph 3 of Section 302.
309, RSMo Supp. 1965, as follows:
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"3. (1) A1l circult courts and magistrate
courts located in countles which are a part
of a multi-county Judicial clrcult shall
have Jjurisdiction to hear applications for
hardship driving privileges,

"(2) tWhen any court of record having Jjurls-
diction finds that a chauffeur or operator
1s required to operate a motor vehicle in con-
nection with his business, occupation or
employment, the court may grant such limited
driving privilege as the circumstances of
the case justify if the court also filnds
undue hardship on the individual 1n earning
a livelihood, and while so operating a

motor vehlcle within the restrictions and
limitations of the court order the driver
shall not be gullty of operating a motor
vehlcle without a valid driver's license,

"(3) An operator or chauffeur may make
application to the proper court in the
county in which the operator or chauffeur
resides or in the county 1in whlch 1s located
his principal place of business or employment,
Any application for a hardship driving pri-
vilege shall be accompanled by a copy
of the applicant's driving record for the
next preceding five years as certifled by
the director and proof of financial respon-
A sibility as reguired by chapter 303, RSMo,

"(4) The court order granting the hardship
driving privilege shall 1ndicate the termin-
atlon date of the order, which shall be not
later than the end of the period of sus-
penslon or revocation, A copy of the order
ghall be sent by the clerk of the court to
the director, and a copy shall be glven to
the driver which shall be carried by him
whenever he operates a motor vehlcle,

A convictlon which results in the assess-
ment of polnts under the provisions of
section 302,302, other than a violation of
a municipal stop sign ordinance where no
accldent 1is involved, agalinst a driver who
1s operating a vehlicle under the authority
of a court order terminates the order, and
the court 1n which the conviectlon occurs
shall immediately so notify the driver,

the director and the court which granted
the order,
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"(5) This subsection does not apply to
any person whose license has been suspended
or revoked:

(a) For any reason which would have
disgualified him or made him ineligible
for a license under section 302,060, or
to any person whose license has been
revoked by reason of an ungatisfied judg-
ment against him or whose license has been
revoked for fallure to comply with the
safety responsibility law, or

(b) Because of operating a motor
vehicle while intoxicated, except as
provided in section 56&.4&0, RSMo, or
under the influence of narcotic drugs or
who has been convicted of any felony in
the commlission of which a motor vehicle
was used, In no case cshall limited driving
privileges be granted to a person on the
basis of undue hardship more than one
time within a period of five years,"

Although Section 302.309 is a part of Chapter 302 which, among
other things, provides for the suspension and revocatlon of the drivers
license of habituel traffic violators, the provisions of paragraph 3
are not specifically limited to the deprivation of a license under
this Chapter. Nothing in the language of subparagraphs (1)-(#) of
this paragraph 1n any way limits 1ite application to suspensions or
revocations under the point-system, but appears to apply to anyone
whose license has been suspended or revoked,

The only limitations are those provided in subparagraph (5) which
gtates that the privilege shall not be granted to any person whose
license has been suspended or revoked under circumstances set out
therein,

The fact that several of the limitations in subparagraph (5)
refer to persons vhose license has been suspended or revoked for offens-
es set out in chapters other than 302; 1.e., for failure to comply
with the safety responsibility law - Chapter 303, and because of
operating a motor vehicle while intoxicated - Section 564,440 indi-
cates the legislative intent that the privileges authorized by this
cection apply in all circumstances in which a person has had his license
suspended or revoked, =xcept as provided in zubparagraph (5) and are
not limited only to the provislons of Chapter 302.

It should be noted that paragraphs 1 and 2 of Section 302,309
read in part as follows:
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"l. Whenever any operator's or chauffeur's
license 1g suspended under sections 302,302-
302,309 * * *,

"2. Auny operator or chauffeur whose license
is revoked under these sections, * * * "

The specific limitation of these paragraphs to the sections
indlcated, coupled with the absence ol any such limitatlon ia par-
agraph 3, furnishez a further 1ndlcation that the leglslature Jid
ot desire that thz hardship privileges authorilzed therzin be rsztrict-
cd to those whosc llcense was suspended or revoled under the provi-
gions of Chapter 302,

The only other authority for granting limited driviug puivileges
it contained in Section 564.&40, RSMo, which 18 1limited to ithe szus-
penslon or revocatlon of the license of one convicted of driviig
while intoxicated, Since the purpose of snacting statutes reqguiilig
one to submit to an intoxication test or lose his llecense 1t to
clear our highways of those who drink and drive, 1t would not b2
reasonable to assume that the legislature intended to allow limlted
driving privileges to be granted those actually convieted of driving
while intoxicated but withhold this privilege from those who had
only refused to submit to a test to determine whether or not they
were intoxicated.

It ie, therefore, our opinion that limited driving privileges
may be granted to one whose license wag revoked under Section 504,444
for failure to submit to the Missourl "breathalyzer" test, Of courss,
thils privilege may not be granted except upon compliance wilth all
of the requlrements of Sectlion 302.309-3, especlally those regard-
ing proof of financial responsibility as required by subparagraph (3).

CONCLUSION

Upon proper showing, limited driving privileges may be granted
pursuant to Section 302,309, RSMo Supp. 1965, to one whose license
has been revoked for fallure to submit to a chemical breath test as
provided by Section 564,444, RSMo Supp. 1965.

The foregoing opinion, which I hereby approve, was prepared by
my asslstant, John H. Denman,

Very truly yours, 2
.

I\‘ORMAN H, ALAE”RSON

Attorney General



