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The Articles of Incorporati~n ~nd by-laws 
of Kabul Nursine; Homes , Inc . , v10uld permit 
it s being consiGsrad a charitable i nsti­
tution and hence exempt f rom imposi tion 

Sl\Lr.:S-USE TJ\X of saleG taxes under Sect ion 14!~ . 040 , 
RSMo, i f , as matter of fact , the opel"•atiotl 
of the home i s 2uch as to entitl e it to 
be a charitable inst itution. 

October 11 , 1966 

OPINION NO . 19C' 

Honorabl e r.:arl L. Sponsler 
State Representative 

Fl LED 
T.=xas County 
::1nra l Route 2 
/j<.'lbool , t·1is souri 1 1~ 
Dear Representative Sponsler : 

This is in answer to your reques t f or an opinion of this office 
as to tihether Kabul Nursing Homes , Inc . , of Cabool, r.1issouri , is 
liable for Mi ssouri sales and use tax . 

It is our understanding from the letter and Articles of Incor­
poration encl osed in your r equest , that Kabul Nursing Homes , Inc . , 
\•Tas incorporated as a not-for-profit corporation to operate a 
nursing home in Cabool , Missouri . 

Your letter also describes the purposes of the corporation as 
f ollows : 

"A s you can see by the By-la\'IS, the stated 
purpose of the C0r poration i s to operate a 
nursing and convalescent home in Cabool on a 
' Non-Profit Plan To Care f or t he Aged , In­
firm, Afflicted and Convalescent Regardl ess 
of Race , Color, Sex , Creed or Religious 
Affiliation.' More than $30, 000 . 00 of the 
cost of construction and furnishing of 
the Nursing Home i s being provided by don­
ations by businesses and individuals in 
this area . The Nursing Home will be a mem­
ber of the Cabool United Fund in its next 
annual drive , and l'Till receive a portion of 
the funds solicited in that drive . In 
addition, various organizations and Church 
groups will contribute to the operation of 
the Nursing Home for indigent patients . 



H~norable Earl L. Sponsler 

"The Nursing Home wi ll be operated on a 
strictly Not-for- Profit bas i s , and patients 
will be admitted who are able to pay, as 
well as those who are unabl e to pny , and 
the charges for services rendered will 
be based upon the operational expense and 
repayment of the bonded indebtedness incurred 
in the construct ion of the Home . Of course , 
when this bonded indebtedness is retired , 
the rates char ged will be substantia lly 
decrease~, as i t is the intenti on of the 
Corporation that no profit wi ll be made * * * . " 
The ex emption f rom sales and use taxes of charitable insti­

tutions which are in fact charitable is authorized by Sect ion 144 . 
040 , RSMo , as f ollows : 

"In addition to the exempt ions und er section 
144 . 030 there shall also be exempted from 
the provisions of sections 144 . 010 to 144 . 
510 all sa l es made by or to religious , char­
itable , eleemosynary inst i tutions , penal 
ins titutions and industries operated by the 
department of penal inst itutions or educa ­
tional institutions supported by public 
funds or by religious organizations , in the 
conduct of the regular religious , charitable , 
eleemosynary, penal or educational functions 
and activities , and all sa l es made by or to 
a state relief agency in tbe exercise of relief 
functions and a cti vi ties .'' 

The reason for granting state tax exemptions is in return for 
the performance of functions which benefit the public and the 
exemption in favor of charitable insti tutions is based upon the 
ground tha t a benefit is conferred upon the public by them with 
consequent relief , to some extent , of the burden imposed upon the 
state to care for and advance the i nterests of its citizens . 
Bethesda General Hospital v . State Tax Commission , Mo . Sup ., 396 
S. vl . 2d 631 ( 1965 ); 84 C. J . S . Taxati on, Section 281, p . 533; 
51 Am . Jur . Taxation, Secti on 600 , p . 583; 34 A. L. R. 635 . 

The maintenance of a retirement or nursing home for el der ly 
people who have only a l imited income constitutes the relief of 
those who otherwise might be unable t o care f or themselves and 
thus lessen the burden of care whi ch mi ght otherwise be imposed 
upon the s tate . If operated in purely a charitab l e capacity such 
an institution may be exempt from payment of sales or use taxes 
under Section 144 . 040 . . 

- ?-
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The fact that the home may not be supported by public funds or 
by religi ous organizations does not per se prevent it from being 
granted an exemption as a charitable institution under this section. 
This was our holding in Opinion numbered 173, sent to the Honorabl ~ 
Thomas A. Dav~d , Director of Revenue , on October 11, 1966 , 
a copy of which we enclose herewith . 

However , the charitabl e exemption depends not only upon the 
purpose of the corporation but its method of operating; whe ther 
it is in fact acting as a charitable institution . Bethesda General 
Hospital v . state Tax Commission, supra; Young rllen Is Christian 
Association v . Ses tric , Mo . Bane ., 242 S . W. 2d 497 (1951) ; Salvation 
Army v. Hoehn, Mo . Bane ., 188 S . W. 2d 826 (1945 ) . Moreover , each 
tax exemption case is "peculiarly one which must be decided upon 
H;s own fac ts " . Bethesda General Hospit al v . State Tax Commiss ion , 
supra ; Midwest Blble and Missionary Institute v . Ses tric, J6L!. r'1o . 
167 , 260 s . ~ . 2d 25 (1953 ) . 

You rotate that pat ie:1t s vrill ~Je admitted to ~{abul P~::t· s:i.nt.; nome::: , 
Inc ., who are able to pay, as well as those who are unable t o pay 
s~d the charges f or services rend~red ~;ill be based upon the oper­
ational expens e and repayment of the bonded indebtedness i11curr•ec1 
i~ t he con2truction of the B~me . 

' The question ~f the tax exempt status of an or ganiza tion which 
a s part of its activities rents housing facilities to low income 
fa1~ilies has several times been considered by the Supreme Court of 
Missouri . See Young Men ' s Christian Association of St . Louis v . 
Sestric , supra ; Bader ~ealty & Investment Company v . St . Louis 
H~using Authority , f\1o . Bane ., 217 S . W. 2d J.i.S9 (19!~9 ) ; Salvation Arr.w 
v . Hoehn, Mo . Sup ., 128 S . W. 2d 826 (1945) . See also Mis souri Good­
will Industries v . Owner , 357 Mo . 647 , 210 S . W. 2d 38 (1948 ) and 
Northeast Osteopathic Hospital v . Ke itel , Mo . Sup ., 197 S. W. 2d 970 
(1946) . 

Although the question raised in these cases concerns the chari­
t able status of several organizations in relation to their exemption 
from payment of ~roperty taxes under Section 137.100, RSMo , the 
discussions of w at constitutes a charitable institution is appli­
cable to the question before us . 

In the more recent cases , the Missouri Supreme Court has found 
that the tax exempt status of an organization which acts in a gen­
eral charitable capacity is not lost even though the organization, 
in promoting its cha·ritable purpose , leased or rented rooms to the 
public for money . 

-3-
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The applicability of these cases may be ques tioned ina smuch 
as in each of them it was str ongly emphasized in the Court 1 :.: opirl­
ion that the operating expenses of the organization in ques t_oD 
exceeded the income and the organization vras dependent upon t!v~ 
receipt of additional grants , usually from the public to continu· 
operations . 

As an example of this emphasis , in Bethetda General Hospital 
v . State Tax Commission, supra , the court at page 633, in des­
crib ing the f unction of the hospital , stated that it was a member 
of Uni ted Fund and did a tremendous amount of charity work for 
patients who cannot pay f or care and treatment , and i t has contin­
ually experienced a net l oss in operati ng income by reason of its 
charitable work even after the application of endowment income . 

The Court then, quoting from Bader Realty & Investment Company 
v . St . Loui s .Housing Authority, supra , defined a charitable opera­
t lon in the following terms , l . c . 633 : 

"* * * As now viewed , it comprehends acti­
vities not self supl orting ' which are intended 
to impr ove the phys cal, mental and moral 
condition of the recipient and make it less 
likely that they wi l l become burdens on 
society and more l i kely that they will 
become useful citizens ." 
(Emphasis added) 

The proposed operation of the nurs ing home is not only self­
supporting, but if the bonds are to be paid , its operations must 
produce sufficient income in excess of operating expenses to pa~r 
the -interest and eventually the principal on such bonds . 

In Y~ung Men ' s Christian Association v . Sestric, supra, it was 
shown tha t for each of the three taxable years in question, the 
operation of its resident halls in its three branches showed an r·; ­
cess of income over operating expenses of ~55 , 214 . 60 . (The over­
al l operations of the organization showed a deficit of $640 , 271 . 01 
during that period , some of \·,rhich vras made up by allocatio,1 ::>f com­
munity fund~) . 

I n answer to the contention that because of the profits recn i vcd 
from the operation of the res i dence hall s the Y. M. C. A. property \·:c:r. 
not being used "exclusively" for charitable purposes , the Court 
sa id that to determine \-vhether an organization is operating in a 
charitable capacity , "the controlling consideration cannot be solvly 
Hhether a profit or a loss was in fact realized or sustained . " 

After analyzing the fundament al purpose of the Y. M. C. A., which 
it found to be charitable and comparing the charitable activities 0f 
the organi zation with those i n s imil ar cases , the Court discussed the 
questi on of the profit making aspects of the resident halls , as 
follows , l . c . 505 : 
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11 The Y\vCA , Salvation Army, and Good-
wi ll cases granted tax exemptions be­
cause the uses made of the properties 
were intimately connected with the ac­
complishment of the purely charitable 
purposes of the organi zations and be­
cause the uses themsel ves did not have 
for their purposes the making of profit . 
A distinction shoul d be clearly made be­
tween such situations and one in which 
there is use of property, the purpose 
of which use is to make profit , even 
though the profit is made for the express 
purpose of being used , and is used , to 
further ' and accompli sh a purely char­
itable purpose . And this is true even 
though the use of the property may be 
said to be reasonably connected with t he 
purely charitable pur poses of the corpor­
ation. 11 

It is well known that most elderly people have some income f rom 
various state and federal progr ams of public assistance . It is not 
unreasonable that a home designed to provide shelter and medical 
assis t ance t o such persons charge for these services at a rate comen­
surate with the patient ' s ability to pay . Such charges could be 
made in furtherance with the genera l charitabl e purpose of the home . 
For th~ reasons given in the cases previous l y cited , especially 
Young Men ' s Christian Association v . Sestric, supra , we believe t hat 
fact that Kabul Nursing Homes , Inc . , intends to charge many of its 
patients does not in itself forfeit i ts right to a charitable exemp­
tion under Section !44. 040 . 

Ho'wever , to sustain its tax - exempt status as a charitable insti­
tution under this section, the Home. must operate along those prin­
ciples set out in the above ca ses , and its managers must remain 
cognizant of the fact that the purpose of the Home is to aid the 
elderly rather than to take in sufficient funds to pay the bonds . . . 

As a guide to those factors which . determine whether an insti­
tution is acting in a charitabl e capacity, we enclose herewith 
Opinion No . 43 , issued February 12, 1959 , to the Honorable C. 1·1. 
Hulen, Jr .~ Pro~ecuting Attorney of Randolph County , in which we 
discussed the sta tus of the Community Memori al Hospital at Moberl y 
regarding liab i lity for proper ty taxes . In this opinion discussing 
the 11factual" deter mi nations t o be considered we stated : 

_ c;_ 
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"The appellate courts of this state have 
held that t he f act that a hospital derive s 
part of its revenue from paying patients 
does not exclude it from the ben2fits of 
the constitutional exemption from taxation, 
( 3ee State ex rel . v . Powers , 10 Mo . App . 
263, affirmed 74 Mo . 476), i f t he hospital 
\·'ere eq ua lly availabl e to those who could 
not pay and i f the i ncome were used in 
furtherance of the charitable purposes . 
Northeast Osteopathic Hospital v . Keitel, 
197 S. W. 2d 970, 975 . 

"We wish to call a ttention to the fact 
that cases in other jurisdictions have held 
that a hospital loses its character as a 
charitable institution if it r eceives pay 
patients t o such an extent as would exhaust 
its accommodations and prevent its re­
ceiving and extending hospital service to 
the usual and ordinary number of indigent 
patients appl ying for admission . 10 
Am . Jur . , Charities , Section 135, pp . 685 
and 686 . This rule would seem to be in 
accord with the views expressed in the 
Northeast Osteopathic Hospital case , 
l . c . 975, supra , to the effect that pay 
patients are admitted for treatment would 
not make the hospital less charitable if 
t he hospital ~ere ' equally ' available t o 
those who coul6 not pay . 

"It has also been held in this state that 
the exemption from taxat ion depends not 
alone upon the purposes for which the 
organization is organized but is a lso 
dependent upon the actual use of the 
property . See Salvation Army v . Hoehn, 
188 S.W.2d 226, G~8 . * * *" 

In our opinion these .same considerations apply equally to 
:caoul Nursing Homes , Inc ., and \lrhethcr or not Kabul Nursing Homes , 
Inc . , will i n actual· operation be a charitable institution presents 
a f actual question upon Hhich we cannot express a legal opinion . 

CONCLUSION 

It is the opinion of this office tha t the Articl es of Incor- . 
poration and by-lavts of Kabul Nursing Homes , Inc . , woul d permit i ts 
being consiCered a charitable institution and hence exempt from 
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::..mposit ion of sales tn;~es under Section 11!1-!- .040 , RSf·1o , i f , 2s ;·~.a':' r 
o: fact , the opera tion of the home is such as to entitl~ ~~ to b. 
a charitabl e institut ion. 

The foregoinG opinion, \•lhich I !1ereby a pprove , \·Tas p:..· r~ pcu•::d .y· 
rny assistant , John H. Denman . 

Very truly you ... 

~~ 
NORMAN H. A • SOl~ ~--
AttDrney General 

~~closures ( opinions ) : 

No . 173, to Da vid , 10/11/66 
No . 43 , to Hulen, 2/12/59 


