
COUNTY AUDITOR: The offi~e of county auditor in Cape Girardeau 
County will not exist un"til January 1, 1967. 
The Governor may make an appointment after that 

. ft-f 3 -/9 (,aJ cu~}he vacancy. 
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Honorable Bi~l rl. Burlison 
Prosecuting Attorney for Cape Girardeau County 
708 Broadway 
Cape Girardeau, Missouri 63701 

Dea r Mr. Burlison: 

Reference is made to your request for an official opinion 
of this department, reading as follows : 

"The County of Cape Girardeau is expected 
to become Second Class effective January 1, 
1967. Assuming this to be so, should a county 
auditor be elected in 1966 to take office 
January 1, 1967? 

"If it is not proper to elect an audi tor in 
1966, should he be elected in 1967, or would 
the governor make a n appointment in 1967? 
Or would there be some other disposition of 
the problem? 

"This apparently requires a n interpretation 
of Section 55.050, Missouri Revised Statutes -
1959 . " 

In your letter you state tha t Cape Girardeau County , ~issouri, 
is expected to become a second class county on January 1, 1967. 

Enclosed herewith is an opinion issued by this office or. 
December 22, 1964, in which it is ruled that the office of county 
auditor in a second class county is automa tically created under 
Section 55.040, VAMS, on the day the county becomes a second 
class county and that the office becomes vacant on that date. 
This opinion further holds tha t on or after tha~ date the Governor 
may appo int an auditor to fill such vacancy to serve until the 
end of the term . 

You inquire whether a person may be elected in 1966, to 
a ssume the duties of auditor on J a nuary 1, 1967, In State ex rel 
Berry v . McGra th, 64 Mo. 139, a judge of a circu ........ court terderec 
his resignation to become effect ive a t a later date . The ques~ 01 



Honorable Bill D. Burli s on 

wa s whether a person could be e lected circuit j udge prior t o t he 
effective date of re s ignation. The court held that a person could 
not be elect ed to a n offi ce be f or e t he office beca me vacant. 

In Sta te v . Ki burz, 208 S . 'vi. 2d 285 , t he court he l d tha t 
when a new office i s c reat ed a vacancy arises ipso f ac to , Se ction 
55 . 050 , RSMo 1959, provides for the filli ng of a va cancy i n 
the office by an appointment by the Governor. 

According to the informat ion submitted Cape Girardeau County 
will not become a second class county until January 1, 1967. 
The office of county auditor in Cape Girardeau County will not 
exist until the county becomes a second class county . There 
is no office or va ca ncy to be filled until the office is in 
existence . There is no basis or reason for holding an election 
to elect a person to an office until the office exis t s . There­
fore , a person cannot be legally elect ed a s count y audit or of 
Ca pe Girardeau County until January 1, 1967. 

CONCLUSION 

It is the opinion of t his office: 

(1) Tha t until Cape Gira rdea u County be comes a second 
class county ther e is no offi ce of count~ audi tor in sa id county . 

(2) Tha t a person cannot be elected to the office of county 
auditor unt i l the of fi ce is i n exi stence . 

(3) Tha t a fter the va cancy in the office is filled by the 
appointment of the Gover nor such appointee holds the office untl1 
the next general e lection a s provided by Secti on 55 . 050 , RSMo 
1959 . 

The foregoi ng opini on, which I hereby approve , wa s prepa red 
by my Assist ant, Moody Mansur. 

Enclosure : 
Opinion No. 394 (1964) 

Ver~ truly yours 

'~ 6Jj(,it-(iA\ ~ 1. GMbi"U<lL 
NgR AN H. AMLnsoN 
Attorney Gene ral 


