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Honorable Kenneth L. Grmmey 
Representative 6th District 
russouri House of Representatives 
3707 Madison 
Kansas City, Missouri 

Dear Representative Growney : 

This is in response to your request for an opinion of this 
office v.Jh ich aslcs \Jhether a member of the General Assembly may 
serve in the capacity of a real property appra iser for the pro
bate court in Jackson County , \·lithout violating any state statute 
or constitutional provision? 

I direct your attention to the Missouri Constitution, Article 
III, Section 12, which states in part : 

" ••• Hhen any senator or representative 
accepts any office or emplo~nent under the 
United States, this state or any munici
pality thereof , his office shall thereby 
be vacated and he shall thereafter perform 
no duty and receive no salary as senator 
or representative ••• " 

The term "office"or "employment" as used in this section 
is an office or employment by the United States, this state , or 
any municipality thereof . This implies that an office or employ
ment not within these areas is not prohibited . 



Honorabl e Kenneth L. Growney 

Sections 145.150 to 145 . 190 RSMo 1959, deal with the duties 
of the appraiser. Section 145 . 150, subsection 3, states in part : 

"If it app ears that the estate may be sub 
j ec t to such tax, the court shall set a day 
for the hearing and determining the amount 
of the tax ••• or the court , before deter
mining such matters, may of its own motion, 
or on the application of any interested 
person, • • • appoint some qualified tax 
paying citizen of the county, ••• as ap
praiser to appraise and fix the clear market 
value of any property, estate or interest 
therein, or income therefrom which is sub
ject to the payment of a tax under this 
chapter . " 

Subsection 4 states : 

"Every such appraiser shall make and subscribe, 
and file with the court appointing him, an oath 
that he will faithfully and impartially discharge 
his duties as appraiser and that he wil l appraise 
all the property, estate , interest therein, or 
income therefrom involved in the proceeding in 
which he is appointed at its clear market value 
and shall forthwith fix a time and place for 
hearing the evidence and shall file notice thereof 
with the court appointing him not less than ten 
days prior to the date fixed and shall also give 
notice by mail to all interested persons whose 
address he may have , always including the director 
of revenue and the prosecuting attorney of the 
county . " 

Section 145 . 160 states : 

"The appraiser shall appraise all property, 
estate, assets, interest or income at its 
clear market value and he is hereby author
ized to issue subpoenas and compel the at
tendance before him of witnesses and the 
production of books , r ecords , documents, 
papers, and all other material evidence , to 
administer oaths and to take the t estimony 
of all witnesses under oath . 
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"He shall make report of his appraisement 
to the court in writing and shall r eturn 
the testimony of the witnesses and all 
other evidence and such other facts in 
relation thereto as the court may by its 
order require, and such report shall be 
made within twenty days after the ap
pointment of such appraiser , unless the 
court , for good and sufficient cause , by 
order gives such appraiser further time 
in which to report ; provided , when the 
estate consists of personal property only, 
the prosecuting attorney may, with the 
consent of the director of revenue agree 
with the parties liable to pay any tax 
upon the amount of the same, and the court, 
if it approves such agreement , shall enter 
judgment accordingly and no appraiser shall 
be appointed . " 

Section 145 . 170 allows for exceptions to appraiser's report 
and appeal from such report . 

Section 145.180 deals with the appraiser ' s duty to file a 
report with the court . 

Section 145ol90 states : 

"The appraiser shall be entitled to a reason
able fee for the time he is engaged in hearing 
the evidence , viewing the property, and pre
paring and filing his reports , and the actual 
and necessary expenses incurred by him in the 
performance of his duties , which together with 
all witness fees and other costs shall be taxed 
against and paid by the administrator, executor , 
or trustee as other costs of the estate , and if 
no administration is pending , then by the per
sons liable for the tax, but before the appraiser 
shall be entitled to his fee or expenses he shall 
file with the court appointing him a sworn state
ment of the same and the court shall allow him a 
reasonable fee and expenses actually and neces
sarily paid by him i n the performance of his 
duty as such appraiser . 
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"And such appraiser who shall take, directly 
or indirectly, any fee or r eward other than 
such as may be allowed him by law from any ex
ecutor , administrator , trustee, legatee , next 
of kin, or heir of any decedent or from any 
other person liable to pay said tax or any 
portion thereof, shall be guilty of a misde
meanor , and upon conviction thereof shall be 
fined not less than five hundred dollars , or 
be imprisoned in the county jail s ix months , 
or both . " 

In State vs . Truman, 333 Mo . 1018, 6!~ S. Vl . 2d 105, 106, the 
Court said: 

"Numerous criteria, such as (l) the giving 
of a bond for faithful performance of the 
service required, (2) definite duties im
posed by law involving the exercise of some 
portion of the sovereign power , ( 3) contin
uing and permanent nature of the duties 
enjoi ned, and (4) r i ght of successor to t he 
powers , duties , and emol uments , have been 
resorted to in determining whether a person 
is an officer , although no single one i s in 
every case conclusive , 46 C.J. 928 , §19, n . 
l ; 53 A. L. Ro p . 595o I t is the duty of his 
office and the nature of the duty that makes 
one an officer a nd not the extent of the 
authority (Me chem on Public Officer s , p.7, 
§9 ; Throop on Public Officers , pp.2,3 §2 ), 
although designation by law has some signi
ficance. 46 C. J. p.93l §24 ; State ex rel. 
v. Gray, 91 Mo . App . 4384 445 ; State ex rel . 
Cannon v . r-1ay, 106 Mo. 88 , 505 , 17 S . W. 
660; State ex rel . v . Shannon, 133 Mo . 139, 
164, 33 S. Vl . 1137; Gracey v . St. Louis , 213 
Moo 384, 393, 394, 111 S . W. 1159. 

"In Mechem on Public Officers , pp. 1 and 2, 
§1 , it is said: ' A public office is the right , 
authority and duty, created and conferred by 
law, by which for a given period, either fixed 
by law or enduring at the pleasure of the 
creating power, an individual is invested 
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with come portion of the sovereign functions 
of the government , to be exercised by him for 
the benefit of the public . The individual so 
invested is a public officer • 1 ••• 

11 

An examination of this criteria in conjunction with the Sec
tions pertaining to the appraiser ' s duties reveals: 

(1) That the appraiser is not required to give bond for the 
faithful performance of his duties . 

(2) The exercise of the power deligated to the appraiser 
to wit : to issue subpoenas , to administer oaths, and to take 
testimony of witnesses , are not the exercise of sovereign powers 
for public benefit as pointed out by dicta in Mulnix vs . Elliott , 
62 Col . 46 , 156 P . 216, 217 , which states that the exercise of 
the authority to issue subpoenas , administer oaths , and take 
testimony, are not necessarily an exercise of sovereign functions 
for the public benefit so as to require classifying a person 
exercising such authority as a public officero 

(3) The duties of the appraiser are not continuing and 
permanent . The court , in Fairbanks Vo Mann, 19 Roi . 499 , 34 A. 
1112, 1113, states : 

11
0 o . An appraiser is not an officer of the 

probate court . He is simply a person appointed 
by that court to appraise the goods and chattels, 
rights and credits of the deceased . o o and to 
make return thereof under oath to said court 
• • • This being done , he has discharged hi s 
trust, and his duties are at an endo 11 

It should be mentioned at this time that the statutes dealing 
with the appraiser ' s duties do not refer to him as a public officer 
or employee . 

6 C. JoS . Appraisers , p .92 , states : 

"A person appointed by competent authority to 
ascertain and to state the true value of pro
perty submitted to his inspection, and who is 
usually sworn to perform such dutyo The term 
imports disinterestedness , and, in particular 
connections, implies appointment by, but not 
as an officer of, the court, the term having 
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been construed not as an official or technical 
appelation, but rather as descriptive of the 
duties Vlhich he has been commissioned to per
form o •• " 

As indicated above , the appraiser is not an officer of the 
state, but Article III, Section 12, supra, also mentions employ
ment by the state or municipality thereof as being prohibited . 

The Court, in Rider vs . Julian, 365 Mo . 313, 282 S . vl . 2d 
~84 , states at p . 493 : 

"None of the • • • employees were paid 
by the state . This i s a strong factor 
indicating that they were not state em
ployees • • • In 81 CoJ . S . States , §53, 
p . 973 , \iith reference to state employees , 
i t i s stated : ' payment of particular 
persons by the state is a very strong 
circumstance showing that they are state 
employees , and i t has been held that one 
becomes a civil servant or employee only 
when he furnishes his services or labor 
for compensation directly paid to him by 
the state ••• ' " 

Section 145.160, supra , specifically provides payment by the 
e~tate or persons liable for the tax . 

I n Parker vs . Riley , 18 Cal . 2d 83 , 113 Po 2d 873 , the court, 
interpret ing a similar constitutional provision as Article III, 
Section 12, supra , states : 

"The • • o provision has been said o o o 

to have been designated to prevent the ac
quiring by members of the legislature of 
positions on the state pay roll which might 
prevent their maintaining a desirable in
dependence of mind •• • " 

As there are no other statutory or common law prohibitions 
against a r epresentat ive holding a position as appraiser, it is 
the opinion of this office that a representative will not violate 
Article III, Section 12, of the Missouri Constitution by accepting 
appointment as appraiser of the probate court of Jackson County, 
because hi s duties and functions are not such as would justify 
hi s being called an officer or employee of the state or munici
pal ity thereof . 
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CONCLUSION 

It is the opinion of this office that a state representa
tive may serve as r eal property appraiser for the probate court 
of Jackson County, \'lithout viol ating any state statute or 
Article III, Section 12, of the Missouri Constitutiono 

The foregoing opinion which I hereby approve was prepared 
by my assistant, Gerald L. Birnbaum. 

Yours very truly, 

NO~~S 
Attorney General 


