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Honorable Warren E, Hearnes
Governor
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Dear Governor Hearnes:

(1)

Disapproval by Governor or
Auditor of depositary selec-
tion is a veto.

Treasurer cannot be compelled
by Judiclal process to select
depositaries.

Exlisting depositaries remain
lawful pending further

designations.

OPINION NO. 216

PILED

216

Reference is made to your letter wherein you requested
the official opinion of this office as follows:

"I submit herewith for your opinion the

following questiont

Does the CGovernor

of Missouri have the power to veto the
State Treasurer's selection or selections
of banking institutions as state deposi-
tories under Artlecle IV, Seetion 15 of
the Constitution of Migsouri, 1945 eand

the laws of Missouri?

"If the answer to the above question is
in the affirmative, and assuming the
selections made by the State Treasurer
are digsapproved or vetoed by the Governor,
shall the State Treasurer then submit the
names of different banking institutions

as state deposltories for the Governor's
approval, not to include the names of
those institutions previously dlsapproved,
and if so, within what period after such

disapproval,”

The questions posed by you arlse by reason of the sub-
mission to you of depositary selections for demand deposits by
the State Treasurer, your disapproval of said selections and
subsequent request for the submission of further depositary
selections and the Treasurers refusal to submit further depos-

itary selections,

Coples of the correspondence between your
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office and the office of the State Treasurer in regard to this
matter have been made available to us and are set out below.

"Jaruary 21, 1965

The Honorable Warren E, Hearnes, Governor
of the State of Missourl

The Honorable Haskell Holman, Auditor of
the State of Missouri

Jefferson 8ity, Missouri

@Gentlemens

Please be advised that as State Treasurer

of Migsouri, I have selected as depositaries
of State moneys on demand deposit, the fole
lowing banking institutions (which are
presently serving as such depositaries):

Mercantile Trust Company Natlonal
Asgoclation
Saint Louis, Missouri
Commerce Trust Company
Kansas City, Missourl
Camtral Missouri Trust Company
Jefferson 8lty, Missourl

The foregoing selections of depositaries

have been made by me, pursuant to the re=-
quirements and provisions of the Constle

tution and Statutes of Missourl, and are

submitted for your approval,

Will each of you please note your approval
by signing and returning to me the enclosed
copy of this letter, When I have received
your approvals, I shall proceed to enter
into written contracts, in quintuplicate,
with each named depositary as required by
law, A specimen copy of such proposed
contracts is enclosed.

When the contracts have been executed b;
me and the respective depositaries, I s
forward them for the notation thereon of -
your approval, and thereafter, I will dige
tribute the copies of the contracts in the
manner specifled by law.
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"Jenuary 22, 1965

Sirs

Pursuan’ o autizerity vested in me 'by
rovisions of Ariicle %4, Section 15 of
Comstitution ef Lum:!., 1945, and

statutes of Missourl, I do not rove

the beaking institwtioms selected by

the Honorable M. E, Morrls, Treasurer

of the State of Mlssourl, 2s.d l:!.tori.u

of state money on demand depol

letter of Jamuary 21, 1965, to

Mercantile Trust Company la.‘bﬂ.oml
. Associlatlon " .
' St. Iouis, Xissourl

Commerce Trust any
Kensas Clty, Mlssourl

‘Gemtral Missouri Trust Company
| Jerrerson Clity, Missouri

by

ia.rren E, Hearnes
‘#moa OF THE STATE

OF MISSOURT"

. "February 19, 1965



Honorable Warren E, Hearnes Page 4

Honorable M, E, Morris
State Treasurer

Capitol Building
Jefferson City, Missouri

Dear M.E,3

I respectfully request that you submit to
me for approval or disapproval the names
of banking institutions as depositories
of state money on demand deposit different
from those submitted in your letter to me
of January 21, 1965, and not approved by
me as set forth in my letter to you of
January 22, 1965,

Sincerely yours,
/8/ Warren E, Hearnes
Warren E, Hearnes"

"February 23, 1965

The Honorable Warren E, Hearnes
Governor of the State of Missouri
Jefferson City, Missouri

ﬁear Warrens

I acknowledge your letter of February 19,
1965, in which you request that I submit
to you for approval or disapproval the
names of banking institutions different
from those submitted in my letter of
January 21, 1965, Your letter was hand-
delivered to me a few minutes before the
press conference at which you released
the letter and concerning which you com-
mented at some length,

In my letter of January 21, 1965, I advised
you of my selections, all of which were made
pursuant to the requirements and provisions
of the Constitution and Statutes of Mis-
souri, I find no provisions in either

the Constitution or the Statutes requir-
ing that I make other selections, and I

am cited to none by your letter of Feb-
ruary 19, 1965,
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It is my prerogative and responsibility
under the law to make the selectlion of
banking institutions in which shall be
deposited all moneys in the State Trea=
sury. The three institutions which I
have so sclected are qualified in every
respect and by every test, These selec=-
tions have been approved by the State
Auditor,

Your letter of Janumary 22, 1965, expressed
no reason for your decision not to approve
my selections and I am advised by counsel
that I am under no duty to make other se=
lections simply because you choose to withe
hold your approval arbitrarily.

Ag the State Treasurer and an elected of=-
ficial, I do not intend to abrogate the
functions of my office. To comply with
your request would constitute an abdica-
tion by me of my constitutional duty and
power to select depositaries of state
moneys, it would negate the State Auditor's
approval of those depositaries, and, in
effect, it would tramnsfer to you my con-
stitutional duty to select. Therefore,

I respectfully decline to comply with
§s§5requeat in your letter of February 1,

Cordially,
State Treasurer"

The deposlitarlies selected by the Treasurer for demand de-
1ta in his letter of January 21, 1965, have been serving in
ngacity pursuant to contracts entered into on the first
d&y of February, 1963. Copiles of these contracts have been made
available to this office, but no useful purpose would be served
by reciting the terms thereof in full. Each of the contracts,
which are identical in form, contain the following provisiont

Mg contract shall continue until the
first day of February, 1965, or until
another depository is selected for the
state funds governed by this instrument;

L] L] L] 0
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This office has been informed that the state funds remain on
deposit at these three banking institutions and the current
receipts of the state are being deposited in these banking
institutions as soon as the revenue collected and moneys re-
ceived come into the state treasury.

The custody, investment and deposit of state funds is
aiovided for by Article IV, Section 15 of the Conatitution of
ssourl as follows: :

"The state treasurer shall be custodian
of all state funds. All revenue collected
and moneys received by the state from any
source whatsoever shall go promptly into
the state treasury, and all interest,
income and returns therefrom sha{l belong
to the state. mmediately on receipt thereof
the state treasurer shall depos all mon

n the state easury to the credlt of
state In banking Ins ons selected b

him and approved by the governor and state
auditor, and he nﬁgII Eoﬁa Them for the
PenefIt of the respective funds to which
they belong and disburse them as provided
by law. The state treasurer shall determine
by the exerclse of his best judgment the
amount of state moneys that are not needed
for current operating expenses of the state

government and shall place all such moneys
not needed for_pqg;an% of the current

pperating expenses of the state government
on me depos pearing interes n
panking 8 cions 1in thls state selected

the state treasurer and approved by the
E%vernor an§ aﬁafe augzgﬁr or in sho term
ates govermment obligations maturing
and becoming payable one year or less from
the date of issue or in other United States

obligations maturing and becoming payable
not more than one year from the date of

purchase. The 1nvestment and deposit of
such funds e s ec =
SLTiCLLONS and requirements as mMay pre=
8C Ded D AW. . ::';u: NS ons )

dlech state funds. are depoglited shall glive
gecur satisfacte D the vernor, state
auditor and state treasurer TOr b eke
and payment o e osits eres ere=

on gursuan 0 _deposit agreements e
e sTate tTreasurer pursuant to law, o duty
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shall be imposed on the state treasurer by
law which 18 not related to the receipt, in-
vestment, sustody and disbursement of state
funds." (Emphasis added.)

It 18 noted that the cited section of the constitution

rovides that the investment and deposit of state funds shall

e subject to such restrictions and requirements as may be
prescribed by law and that agreements shall be made by the
state treasurer with depositaries pursuant to law, However,
the power to designate deposiltaries granted to the treasurer,
governor and auditor is a salf-sxecuting delegation of cone
stitutional power. Therefors, the questions raised by your
letter concernlng the exercise of this power relate to a proper
oconstruction of the constlisublonal provision. -

The constitutional provision delegating the power to the
treasurer, governor and auvdltor to designate depositaries for
state funds has never been construed by the courts., In exe
pressing an opilnion in regard to these powers, this office is
guided by principles of constltubtional construction approved
by the Supreme Court of Missourl in State ex rel, Moere v,
Toberman, 250 S.W, 24 701, l.c. T05; State ex rel, Randolph
County v. Walden, 206 S.,W, 24 979, l.c. 982, 223, o843 State
ox o Russell v, State Highway Commission, S,W. 24 196,
1.0, 202, 2033 and State ex rel. Eelmberger v. Board of Cura-
tors of University of Missouri, 188 S.W. 128, l.c. 130, 132.
Thus it is presumed that words have been employed in their
natural and ordinary meaning. No forced or unnatural construce
tion is to be placed upon the languege. Attempt 1s made to
arrive at the true intent and purpose of those who drafted the
ingtrument, Effect should he given to the spirit and intent
of the instrument and The strlelt letter should not control
if it leads to incongruous rasults clearly not intended. Ex-
trinsic alds may be resorted Lo when the language used 1s
ambiguous. The debates of the comstlitutional convention may
:; exnn%nad for ald and interpretation if the meaning remains

The specific language of the constitutional provision
applicable to the questions elng considered in this opinion
18 as follows: '

"Fhe state treasurer shall be custodion
of all state funds, All * # * moneys
received by the state #® #.%#.shall go

* % ® into the state treasury, #* * %
the state treasurer shall deposit-all
moneys in the state treasury * #* * in
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banking institutions selected by him
and approved by the governor and state
auditor, # ®# #" .

Although not absolutely essential to the conclusions
reached herein, the background and history of this consti-
tutional provision does much to clarify and enlighten the
understanding of the nature and extent of the powers and
duties exercised by the three officers in designating state
depositaries. ,

HISTORY OF OFFICE OF TREASURER

When Missourl became a state, the treasurer was not
elected by the people. The Constitution of 1820, Article III,
Section 31, provided for the appointment of the state treasurer
by the general assembly, blennlially, by Joint vote of the two
houses of the general assembly. Amendment Article VIII to
the Constitution in 1850 - 51 provided for the election of the
state treasurer to serve for a term of four years. The Con-
stitution of 1865 and the Constitution of 1875 also provided
for the election of the state treasurer. In the constitutional
convention which submitted the Constitution of 1945, the origi-
nal proposal for executive officers provided for the appointment
of the state treasurer by the governor in a cabinet form of
government, However, the cabinet form of government was re-
jected by the convention and the Constitution of 1945 continued
the provision for the electlon of the state treasurer for the
term of four years, it

BACKGROVND OF CONSTLTUTIONAL PROVISION
Prior to the adoption of the Constitution of 1875, the

subject of depositaries for state funds was not provided for in
the constitution and apparently there were no statutes in regard
thereto, In theory, all momeys of the state were deposited in
the vault of the Capitol Bullding in the care and custody of the
state treasurer, The moneys were then disbursed directly from
the vault by the treasurer upon the presentation of warrants.
However, apparently 1t was the practice of the treasurer to de-
posit the state moneys wlith varlous banks and to draw upon such
deposits when warrants were presented to him, Apparently bonuses
were being pald directly to the treasurer by the varieus banks
in which he had deposlited state funds, =

The constitution of 1875, Article X, Section 15, provided as
follows: -
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"ATY moneys now, er at any time hereafter,

in The state Treasury, belonging to the -
2, ”" lately on recelpt there-

be 'd : by tae Llreas8urer to the »

GFedIt of The s-ca-z;e Tor the benerit of

the funds to whieh they respeatively beleng,

in auch bank or banks . e

safe«keepi“g anﬂ paymemt 9f such’ depesit,
when demanded by the State Treasurer on
his chegks-~guch bank to pay a bonus for
the use of such deposits not less than
the bonus paid by other banks for similar
depositsy and the same, together with such
interest and profits as may acerue thereen,
ghall be dilsbursed by said Treasurer for
the purposes of the State, according to
law, upon warrants drawa by the State !
Auditer, and not otherwise.” (ﬁmphasis
added., ) )

The re@@nmendati@n to the aanvention,%y thg}e@mmittee on
revenue and taxation of a seetlon preoviding feor the deposit of
state moneys in banks selscted by the state treasurer with the
approval of the geveraner and atbornsy general prevoked con-
slderable discussion. The debate in regard to adoption of this
section may be found in.Velume X, pages 367 through 405, De-
bates of the Missgouri fonstituiional Cenvention of 1875, edited
by Ioeb and Shoemsker and published by the. State Hisborieal
Soclety of Missouri.

The proposal represented somsthil ing entirely new and appré-
heﬁgien of the innovatlon was expregsed as  folleows, pages 373~
374 : ;

Mr, Tays : ;
"I want to hear whait will be said upon the
subjeet. I will not make any factious op-

position to it--not oppose it simply because
it seems to me to be an experiment or inno-
vation. But it does seem to me, the best
mede is to leave this money in the hands of
the Treasurer of the State, sn offlcer whom
the people have selected to contrel it, and
be respomsible for it. The people of eourse,
have nothing te do with the banks, but by
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the law, they select a man whom they believe
to be honest, competent and responsible, to
take charge of this money and give bond, and
be responsible for it, and it does seem to
me that the safe rule after all, will be

to leave this money in the hands of the
officers, chosen by the people of the State
to control, and to make him responsible for
its forth-coming whenever i1t is wanted. It
seems to me to be a dangerous rule, sir, to
recognize in this Constitution or anywhere
else, the right of the Treasurer or any
other officer of the State to loan out

this money, or to deposit it, and draw
interest on it, in any shape or form., I
believe the safe rule will be found, the

one we have already adopted. The Governor,
I believe, is required to approve the bonds
given by the Treasurer. He is responsible
for that, and the blame will devolve upon
him, of course, if he takes an insuffieclent
bond, and I think 1t is better to leave it
where it is now, in the hands of the Treasurer."

The chairman of the committee on revenue and taxation
stated the purpose of the seection as follows, pages 3T4-375:

"Mr. Letcher: Mr. President, The reason why
the Comnmittee prepared this section was, that
we learned that there was a large amount of
money paid in, about the month of January each
year, to the State Treasury., A portion of that
money was to pay the July interest on the public
debt, and that there was in his hands also, what
is called an Executors and Administrators fund,
that that money remalned in his hands from the
month of January as a general rule, until about
the month .of July, when the July installment of
the interest would fall duej the question was,
what was done with that money? Does that money
remain in the strong box as was stated yeaterday,
or is it put elsewhere? If it i1s put elsewhere,
why is it put elsewhere? Now, we have no in-
formation, excepting common talk. We only
learn that such things have been donej that

it 1s a sort of custom, a sort of right claimed
by the officers., I do not mean the State
Treasurer, but I mean that I have heard it in
regard to County Treasurers, that after giving



Honorable Warren E. Hearnes

Page 11

their bond to the county, for instance, for
the safe-~keeping and forth-coming of the
money, when it was called for, that it was
none of the people's business, what they did

with the money the meantime.

"Well, now, we are told that the State Treasurer
can, by putting the money at St. Louls or Kansas
City, from the deposit make a great deal of
money in the course of six months or a year,
enough money to set up one handsomely for

life, Whether it is done or not, I do not

know, and I presume none of the members of my
Committee knows; but we came to this conclusion,
hearing this thing much talked of. There is

a great deal of complaint about it, there 1is

a great deal of hob-nobbing about political
conventions, as to who shall get the nomination
for Treasurer, and no person can see in the
mere salary of that office, anything worth
contesting so strongly for, and there must

be some great power or leverage which makes -
this office so sought for. The objeect there-
fore of this section, is to give the Convention

an opportunity, 1f it sees proper, to
that those funds may be put in bank.

rovide

ow, as

to the question suggested by the member from
Cole (Mr. Lay), as to which is the best plan,
we do _not pretend to say; but we sumbit this,
that the money is Just as safe to the State,
upon a bond or security given by banks, teo the
satisfaction of the Governor and Attorney-
General, as it is upon a bond given by the
Treasurer and approved by the Governor."

The qﬁestion of the critical need for aafegnﬁrding the

state's moneys and the desirabllity of earning bgnu

to the state on the deposit of such moneys was d
follows, pages 376-378:

ses accruing
scussed as

"Mr. Todd: I, for one, have an interest in

this question and am prepared to speak to it.
The question with me is this., Is it safe and
prudent for this State to keep its revenues

in the iron box in that room, just beyond the
rotunda, with no guard unless it be a man or two,
when the habit of brigandage, plundering and
robbing throughout this country, has become on
land, what pirates are on sea. They go in
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bodies, in fives and tens, suddenly come upon
a community, go into a small place, and by
their surprise, force and audaclty, they take
possession of what they want, whether it be

a store or a bank and get away with their
plunder without any successful resistance.

We have stopping of Railroad trains, not only
here in the western states, but as occurred
recently in Illinols and Just beyond Utica

in the State of New York; and unlike the sea
pirate, who is confined to the vessel, these
men are scattered like a band of Roderick Dhu's.,

"They are Roderick Dhu's men, They can be
called and come together in an instant, and
throw themselvés upon a point, overcome and
plunder it, and you cannot catch them.

"Now, the theory is, that all the vast revenues
of this State, from time to time, are kept in
that safe. The Treasurer is responsible for
them by his bond. Persons say they are not kept
there, that they are put in banks, under an
arrangement between the Treasurer and the
proprietor of the banks, and under which
arrangement the money is not so exposed, and
that large profits are derived from it, that
somebody receives. Of course, this is a rumor;
I give 1t no credit. I go upon the theory of the
law, which is that that money is there. Now,
is 1t safe and prudent for this State to keep
those revenues, sometimes in such large amounts,
in that safe, in this lonely, 1solated capital,
with no protection, in the present condition

of the country, or in any ordinary condition,
and we know that the condition now is extra-
ordinary, in regard to that. We know that

even clties are not entirely free, but we

must seek the greatest safety for our taxes.

We here, are Trying to protect the people
against being overtaxed, and that sort of
thing, and while we are doing this, let us
make what we do take from them secure, if
possible. Now, the question 1s whether the
money shall remain, as I have sald, according
to the theory of our law, or whether we shall
have it divided up, and put in places where
there 1s greater aecurity, and with responsible
depositaries, * # ="
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Pages 379-380:

Mr., Todd:

"We are intelligent men. Now we want to

relieve the Treasurer of this high respon-

sibility, and want our funds safe, and if,

by placing them in a safe condition, we can

accomplish two things, to-wit: The relief

of the Treasurer and profit to the State, why

not do it, and make them secure, Now that

would be the effect of it. Banks of as high

responsiblility as any in the State can be

got to be depositories. There is no question

about that, and when they ask what would be

the security, why it is the same as is taken

from the Treasurer--a bond with sufficient

security and that too, under the selection

E:d ap;l:robation of the Governor and Attorney-
neral, ey

"You may do more, if you please, but this

seems to be sufficient. Banks of well-estab-
lished character, banks of entire responsibility
so far ags that can be Jjudged of, becoming
depositoties. Is 1t not safer to put the

money into banks'in that way, than to leave

it in that vault, because I am not going

to take the supposition that the money 1is

not in the vault, The supposition is that

it is there, and the question with us is,

shall i1t remain there or go into these banks.
Then by putting it into the banks two things
will be accomplished. Instead of the money
being locked up in those banks, the country

is having the benefit of it, It is being

used by the banks like other things. The

banks become responsible to us and gilve

us a bonus, an unusual thing, and then give

us a rate of interest for the deposit for

3 or 6 months, or on call, which is a common
thing, and instead of the profit to the State
amounting to $20,000 or $50,000 as the member
from Caldwell (Mr. Holliday’ has said, I reckon
the profit would come nearer to $100,000., This
thing has been fought against in other States,
sometimes with success and sometimes not with
success, In Pennsylvania it has been fought
against ever since Cameron became umpire of
Pennsylvania. One charge against him was
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that he laid out very large sums of money,
threw his conscience to the wind and became
a public robber, It was charged and not
denied, that in order to keep control of the
State of Pennsylvania that by some of his
family, his son-in-law, or somebody else,

he kept the treasury in his family, whose
average deposit was some $600,000; and this was
in banks at the highest interest for the
benefit of the son-in-law or other member
of the family.

"That was worth to him, all that he laid out
and immensely more--an immense investment,
yielding a fortune every year. Mr, Cameron
never hestitated for a moment to make money
by any means in his power, and by reason of
his corrupt practices, Mr. Lincoln turned
him out of his cabinet. Now, how can we in
the face of such a plain proposition, founded
upon everyone's personal experience, keep
the money in our vault, in our office safes,
in our store safes, unless we took it after
bank hours, in the City."

The theory of keeping the state moneys in a vault in the
Capitol as opposed to the actual practice of the treasurer
depositing the moneys for hls own benefit was further discussed
as follows, pages 388-389:

"Mr, Gantt: Mr, President, I suppose every
one knows now, as sald by my colleague, that
the funds of the State, the revenues which are
collected, are not kept in this room, in the
lower story of this capitol; practically they
are all kept in the vaults of certain banks,
and practically, I suppose, nobody doubts that
a certain emolument accrues to the person who
selects those banks as a depositary for this
money .

"0of that, I suppose no one has any question,

and the object of this section by the Committee,
and of this amendment by the member from Caldwell,
(Mr. Holliday) is to put the profit arising from
the selection of the depositary, and the interest
upon the money while it remains deposited to the
benefit of the State of Missouri, instead of
leaving it a per‘piaito of the office of
Treasurer, * * #
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The loss of revenue ¥o the state by not earning on state
deposits was discussed by Mr, Cantt as follows, page 396:

"We are told forsooth that this system has
worked very well in the time past., I will
tell the members of this Conveatlion how well
it has worked., We have regularly lost from
$50,000 to $100,000 per annum in the interest
which has besn rescived, nct by us but by the
per3on who hes had the handliag of The public
monsy and who has beea drudent enough to secure
this returm., W2a% 1s tiie use of ouvur shutting
our eyes to facfs which are as notorlious as
these? The objest of this substiftute offered
by the Commlitie2 1s to secure that money for
the State,"”

Although Mr, Gauct faveored lawful depositaries for the
state's moneys, it was his opinion that The responsibility for
the depositary should rest solely with the governor and he
offered an amendment tc tha% effect as Zollows, pages 383-384:

"Mr, Gantt: I also express my concurrence in
the substlitule which has been offered to the
section, I approve of the pelicy and general
scope of the original section, but I‘like the
substitute because 1T gees further in the same
directlion, but I hope some amendment will be
made and I propose to offer on2 which I will
have read, for the purpose of iInformatlion, at
this state., I propose %o

Amend the substitute by striking out
the word 'he! in the 9th l1line and in-
serting in place of it 'Governor of

the State'! and strike out the words
'approval of the Govermor and Attorney-
General' in the 10th and 1lth lianes,

so that 1t will read 'that the monies
are to be deposited in such bank or
banks as the Governor cf the State

may seleci'; _

"and then, it will go omn,
'and that the banks will give such

security as may be approved by the
Governor and Attorney-General,'
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"I prefer this mode because the Governor, if
one of his functionaries makes a selection,
may not entirely approve of the selectlon,

and still may have some delicacy in disap-
proving it., I would put the responsibility

of the selection upon the Governor himself, for
naturally, as is suggested by the member from
St. Louis (Mr, Brockmeyer) when the selection
has been made, and bond taken from the bank
and the money has been pald by the Treasurer
to such bank, that will be an exoneration of
the Treasurer, from all further relgannihilitr
in respect to that money, until it 1is drawn
out by the Treasurer again, # & &

and again on page 386:"

"# # & T want to put the responsibility upon

the Govermor to give him the untrammeled right

of selection, he and the Attorney-General
afterwards, to be the judges of the security
which shall be given by the banks selected, * # #"

ObJjection to the progd@al to give the govermor sole respon-
8ibility for the designation of depositaries was expressed as
follows, page 387: :
"Mr, Hammond: I am opposed to the amendment.
I do not see ang'gpod reason why the Governor
should select the place of deposit for the
monies of the State, in place of the Treasurer.
I suppose the people of the State in selecting
a Treasurer, select him somewhat with a view
to his qualifications for that office, and the
duties of that office are pecullar to it alone,
and in the selection of the Govermor, they will
select him with a view to the duties of the
Governor's office, Therefore, it does seem
to me, that it is out of place, this innovation;
and then, so far as the objection that was urged
by the Chairman of the Committee, 1s concerned,
that 1t would perhaps relieve or do away with
this electioneering that has existed heretofore,
in the Conventions, to secure the office of
Treasurer, the effect of it, it seems to me,
would be to transfer all that to the selection
of the Govermor, If these deposits are so
desirable, as members seem to think they are,
why the whole thing would be Just thrown around
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on the Governor, and we would have the Governor
and Treasurer in one. I am opposed to the
amendment ., "

Further opposition was expressed as follows, page 391-392:

"Mr. Lay: The remarks which I have made be-

fore, were on the section as reported by the
Committee., I now desire to make a few remarks

upon the amendment offered by the member from

St. Louis (Mr. Gantt). That amendment provides
that the Govermor shall select the banks or
depositories in which 1t is proposed to deposit

the money of the State. It transfers the selection
from the Treasurer to the Governor, Now, sir,

the selection of these banks 1s the important matter
in this whole thing. The important point in the
whole thing is to guard properly this proposed
plan when it goes into practical operation.

The important question then upon the amendment

of the member from St. Louis (Mr, Gantt) is,
whether the Governor be the safer party, or the
Treasurer, to entrust with the right of making

the selection of these depositories. Upon that
point I suggest this, sir; the member from Chariton
(Mr. Hammond) has already suggested, that in the
first place, the Treasurer is a man selected for
this purpose by the people, and that he ought to

be better qualified than anybody else; but acknowl-
edging that presumption, if you please, then here
is another consideration. The Treasurer gives a
bond not only to account for and pay over, the
monies he receives, but he gives a bond in

general terms, to discharge falithfully the duties
of his office. One of the conditions of his

bond under the operation of this law would be,

that he should faithfully discharge the duties

of his office. That would cover also the selection
of the depository. Now sir, if in the selection

of this depository he selected an insolvent,
worthless bank as the depository, the people
would”hava some recourse on him on his official
bond.

Mr. Lay also expressed his opinion as to the actual func-
tionigguor the section proposed by the committee as follows,
page :

"#* # % Why, sir, if the Treasurer selects a
good solvent bank, the chances are that the
Governor and Attorney General will approve

his selection; there will be no reason why they
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should not do so.# # &"

The following comments were made by Mr, fantt in his
rebuttal remarks to the arguments againszt his amendment to
make the governor solely responsible for tha selsction of
depositaries, page 397:

"# # #But as I said, the objest of the amendment
was to enable the Governor who 18 necessarily a
man of character and dignity, or presumed to be
such a man, whose character ought to be a pledge
of integrity, and whose position ought to be a
pledge of integrity, to give him the selection

of the bank, But when the bank is thus selected
suppose 1t to be a bank whose solvsncy 1is ques-
tionable, will not the Governor and Attorney-
General have to approve the sureties when they
are taken? To what other officer will you con-
fide the task of approving of these sureties?

If you will designate any offiszers who will be
likely to prove more praissworthy, I, for one,
will acquiesce in them with pleasure, It was

for the purpose of placing the ressponsibility
upon the Governor and making him free from all
suggestions of delicacy as to making an objec-
tion to the selection of the Treasurer, that

the amendment was offered. As to the likeli-
hood that the Treasurer will make more than be-
fore, or anything, under the new arrangement, I
cannot see how it can be, for one moment. How
can he? I take it that the detalls of this matter
will be regulated by law, but if 1% were not, that
the Governor would be bound, if he values his own
reputation to select that deposlbory which was of
the best credit and offered the highest premium
with good security. In other words, that the
matter of the custody of those Minds must be
given to the highesat and best Widder, and all
this will have to be done in Gthe face of day,

and if anybody makes money than, the State can
see 1t and condemm 1it., If anybody makes money
now, it is all done in a corner, and nobody sees

%t'eiﬁept those who see, feel and touch tThe money.

Mr, Gantt's amendment was rejected by the sonvention, (page
402) and the section as it appears in the constitution authorizing
the treasurer to select depositaries with the approval of the
governor and the attorney general was adopted (page 405).

The section was adopted by a vote of 4€ to 13. Some members
of the convention were absolutely opposed to the principle of desig-
nating banks as depositaries for the state's moneys. One particular
opposing speech is interesting when considered in the present day
context as follows, pages 398-400:
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"Mr, Bradfield: I desire simply to say in
explaining my vote, on the question now before
the Convention, that I have not yet been con-
vinced of the propriety of departing so radically
from the rule that has prevailed in this State,
in regard to public monies, Now, I think there
is a far greater and more important question in-
volved in the subject matter under consideration
than as to whether the State shall recelve the
benefit of the interest or bonus, accruing from
the funds of the State Treasury, or which shall
go to the Treasurer. The mere question is now,
whether the State of Missourl shall be separate
and divorced from the banks of the State or not.
Now, sir, I am as much opposed to a union between
the banks of the State and the State 1tself, as

I am to the union between Church and State, and

I would just as soon see an established religion
in the State of Missouri, as I would see the
State of Missouri under the control of the banking
corporations of this State.

"Now, if the substitute as offered by the member
from Caldwell (Mr, Holliday) prevails, what will
it amount to? 'The whole revenue of this state!
-=it does not confine it to the subjects of revenue
prescribed in the Report of the Committee--but
'the whole revenue of the State.! Two million
dollars recelved from the hard earnings of the
people of this State are to be deposited in

some one bank or more of this State to be

drawn out upon checks by the Treasurer of the
State. Suppose that this Convention adopt

the amendment proposed by my friernd from St.
Louis (Mr. Gantt) which leaves “he selection

of the bank in the hands of the Governor,

giving him the power to designate the bank,

what more corrupting and demoralizing influence
can be thrown around the Chlef Executive Officer
of this State than such a proposition as that
would throw around him, You leave the selection
of the Governor of this State in the hands of
the banking corporations. There will be fights
between them as to who shall be Governor. You
might as well dispense with your party con-
ventions and Just let the Directors of the banks
of this State select your Govermnor., Or if

you leave 1t to the Treasurer select your
Treasurer, I say it is corrupting and de-
moralizing in its influence over the officers
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of the State. Now so far as the argument of
my friend from Cole (Mr. Lay) is concerned,

I know no difference between the Treasurer

of the State and the Governor: and the Governor
is just as likely to be swayed by corrupt and
improper influences as the Treasurer. So far
as dollars and cents are concerned, if your
Treasurer makes the profift now out of the money
in the Treasury, he will make it then, He will
take a bonus outside of that whizh is to be
pald into the State Treasury.

"In the selection of the bank there will be
bids, and unless there 1s something more than
human nature in the Governors to be selected
by this State, they will be placed at the
mercy of the highest bidder, and probably
they will get men in the Gubernatorial chair
and in the Treasurer's office, who will be
bought and sold like hogs, at so much a
pound., Now, I am opposed to anything so
demorallzing in 1ts influence and tendenciles
as that. I hold that not orne cent of profit
should be derived to the State from any money
drawn from the people by taxation, undisrosed
of, in the State Treasury. I would be in favor
of engrafting, if necessary, in this Corstitution,
that any officer of this State, who directly
or Indirectly recelves one cent of profit,
shall be convicted of felony and puft in the
penitentlary. I am opposed to drawing one
cent of money from the people of The State
and putting it in the bank or iz Tthe Treasury,
that 1s not needed for the absolute wants

of the State. I want no surplus funds in

the Treasury. I want nothing more received
from the people than 1s absolutzly nescessary
to meet the current expenses, and if there 1s
an accumulation of money in the Treasury, I
say you had better adopt a plan by which it
will remain in the hands of the people in-
stead of requiring them at a parficular season
to pay all the money into the Treasury.

"Let them hold it and pay it in installments,
in order to meet the wants and necessities
of the State.

"I think there is a very important and grave
principle involved in this proposed change,
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and I shall vote against all amendments and
the section when it 1s presented for these
reasons, "

CONSTITUTION OF 1945

As has been noted above, the constitutional convention
which drafted the Constitution of 1945, received and considered
a recommendation that the executive offices of the state be
set up on a cabinet form of government., The governor of course
would be an elected officer. He in turn would appoint most
of the other significant state officers as members of his
cabinet, and both the state treasurer and the attorney general
would be appointed by the governor. However the state auditor
would remain an elected official.

Therefore, the section on designation of state depositaries
was changed to provide that the banking institutions would be
selected by the treasurer and approved by the governor and
auditor. The auditor was substituted for the attorney general
as an approving party because the committee which drafted the
section felt that the two approving parties should be elected
officials, If the section remained as it was in the old con-
stitution, selection would be made by the treasurer and approval
by the governor and attorney general. Inasmuch as the treasurer
and attormey general would both be appointed by the governor,
the designation of depositaries would in effect be made by the
governor.

Discussion of this section 1s found in the Constitutional
Debates, pages 2459 - 2472, pages 3279 - 3280 and page 3600.
Judge Mayer, a delegate to the convention from St. Joseph,
offered an amendment to strike the auditor from the section
as an approving party. It is apparent from his discussion
that he considered the designation of depositaries to be
the Joint action of the three officers and that inasmuch as
the treasurer would be appointed by the govermor, the auditor
would always be outvoted in the designation of depositaries.
The following exerpts from the debate reflect such thinking.

Page 2460:

"Mr, Mayer: Doctor, I notice that the
Treasurer shall appoint, shall deposit
this money with the approval of the banks
approved by the Governor and the State
Auditor. And also, I suppose this File
contemplates the appointment of the State
Treasurer, does it not?
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Page

"Mr. McCluer: Yes.

"Mr. Mayer: Well, if it does why put

the Auditor in who is elected? He will
have nothing to say about it. The Governor
will appoint the Treasurer and the Governor
and the Treasurer will decide where the
money goes, Now, why divide the respon-
8ibility by putting the auditor in and
practically have no vote?

"Mr. McCluer: Well, it was our thought
that the auditor is the check upon the
financial administration, It would be

a proper officer to be consulted in making
this deposit.

"Mr, Mayer: Well, but he is an accounting
officer, is he not and, after all, if the
treasurer appointed by the Governor and the
Governor and the treasurer are going to

approve the bank, why divide the responsibility?
Why not let them do it and be responsible

for 1t? Why dmag in an elective officer

‘23 will really have nothing to say about

&

"Mr., McCluer: I have no great objection to
that but I also think it is reasonable for
them to consult the auditor."

2465:

"Mr, Mayer: Mr, President, I have not made

up my mind fully, therefore, I want to vote

on the cabinet form of government but if we
are going to have a cabinet form of govern-
ment we ought to have one. If the Governor's
going to appoint all these people he ought

to appoint them and he ought to be responsible
for them, The theory of the cabinet form is
to elect a Governor and hold him responsible.
Now, why drag in the State Auditor who won't
really have a vote? He is the only one who
won't be included in the cabinet form, He

is the one who is to be elected. Now, why put
him in with two cabinet members to vote?

I don't kmow., It simply divides the re-
sponsibility. If we are going to have a cabinet
form, let's put the responsibility on the
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Governor where it belongs. Further more,

as I understand it, the Executive Flle, if

it 1s adopted, provides that the duties of the
Auditor shall be limited to auditing. It is
the only duty he can have -- auditing. As

I understand, that is all he can do. The
Iegislature is forbidden to impose any other
duty upon him, Therefore, I don't think he
ought to have any duty with reference to the
depositing of these funds."

2467 - 2468:

"Mr., Moore: May I inquire? Do you think that
it is good public policy to vest the sole power
in one man to select the depositories of the
state money?

"Mr, Mayer: Well I think, as a matter of
practice, he does 1t all of the time anyway.

"Mr, Moore: Well, haven't we had some ex-
perience of that in the last few years of
spreading the money out because of the three
officers forcing i1t? I don't know whether
that is true or not.

"Mr, Mayer: I don't know about that, If
that's true, I never heard of it, but may

I say this in answer to your question., Who-
ever you are going to have you ought to have
in the Governor's cabinet, 1if you are going
to have a Governor's cabinet., Why say the
Governor and the Treasurer, i1f the Treasurer
is to be appointed by the Governor, and the
Auditor. The Treasurer, if he is appointed
by the Governor, he is removable at the
Governor's will and of course he'll vote
with the Governor on the deposits. Now

why drag the State Auditor in to take part
of the responsibility.

"Mr, Moore: I agree with you on your premise,
Judge, that if the Treasurer is an appointee
of Governor and he selects the Depository,
that will be a selection made by the Governor
and if we are going to have a Treasury . .

"Mr. Mayer: (Interrupting): Then, let him take
the ralpgnuibility and don't drag the Auditor
into 1it,
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Page 2468:

"Mr., Mayer: I should like to ask him a question
first. Well, if it is offered as a substitute
rather than as an amendment to my amendment,
Judge Park, then you still leave the Auditor

to determine, to Join in determining what

banks shall be depositories.

"Mr, Park: I don't care who determines that.

"Mr. Mayer: Do you think the Auditor and the
other two appointed officers should be in 1t?

"Mr, Park: It wouldn't make any difference
regardless of whether he 1s an elected or
appointed officer.

"Mr. Mayer: What vote would you have? The
other two could always outvote him, The
Auditor is appointed by the Governor and re-
moved at the will of the Govermor. Now why
not let the Governor take all of the respons-
ibility?

"Mr. Park: The Governor and the Treasury
could do 1it.

"Mr. Mayer: That's my motion."

The only challenge to Judge Mayer's thinking that designation
of depositaries was the joint action of the three parties was by
Mr, Shepley as follows, page 2469:

"Mr. Shepley: Judge, as I read this section
here, 1t would not put the State Auditor in
the position of being outvoted., It would
actually require his approval and if he, am
I wrong in my understanding that if the
State Auditor disapproves, the depository
cannot be used?

"Mr. Mayer: Well, I don't think the vote has
to be unanimous. I assumed that a majority
of them could determine it.

"Mr. Shepley: Well it reads here, 'with the
approval of the Governor and the State Auditor.'
Now it occurs to me with the meaning of that,

1t would require the approval of both of those
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officials, the Treasurer of the selected bank
or trust company, but then he would have to
get according to this, the approval of the
Governor and the State Auditor. Would you
still, the real point of my question 1s,
would you have any objection to leaving the
Auditor in there if actually he is in a posi-
tion to prevent the deposit of money in a
bank which he did not approve?

"Mr, Mayer: No."

Former Governor Park was a delegate to the convention and
he supported a substitute amendment similar to the one offered
by Judge Mayer., However, it appears that Governor Park intended
that his amendment should be applied to the approval of securities
by the depositaries rather than to the designation of the
depositaries.

Action on the amendments and on the section itself, was
deferred by the convention until after the question of the
cabinet form of government had been disposed of. Subsequent
action by the convention rejected the cabinet form of government
and the treasurer, auditor and attorney general, all remained
elected officials,

At a later session, Dr, McCluer, Chairman of the committee
which drafted the provision concerning depositaries made the
following comment in regard to the committee's reasons for
ggggtitutins the auditor for the attorney general, page 3279-

"Mr, McCluer: The reasons for including the
auditor rather than the attorney (general) were
two. One, that under the files then before the
convention, the auditor was elected an officer.
And two, the auditor deals with fiscal matters
and the deposit of the funds relating to
financial matters we thought might be decided
upon by the governor, the auditor and the
treasurer, rather than by the governor, his
legal advisor for the peoples attorney and

the treasurer.,"

At a later session, Judge Mayer and Governor Park both
withdrew thelr amendments and the section was adopted by
?gg cgnvention without further comments on the substance

00).
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Although there is no discussion on the subject in the
Constitutional Debates, it is noted that the section proposed
by the committee and adopted by the convention eliminated the
provision included in the Constitution of 1875 in regard to
the payment of bonuses by depositaries. The bonus provision
was eliminated because at that time banks were prohibited
from paying interest on demand deposits, The prohibition on
the payment of interest on demand deposits was one of the con-
sequences of the bank failures which followed the financial
bust of 1929, In 1956, the constitutional provision was
amended to provide for the investment of surplus state moneys
in time deposit or government securities,

DISCUSSION
I.

The deslgnation of the depositaries for state moneys 1is
made by the selection of the treasurer and approval by the
governor and the auditor pursuant to the constitutional provision.
Certain conclusions can be drawn from a study of the debates at
the constitutional conventions which produced the Constitutions
of 1875 and 1945,

The primary responsibility for the designation of deposi-
taries is in the office of the state treasurer. It seems clear
from a study of the constitutional debates that the delegates to
the conventions which produced the Constitution of 1875 and the
Constitution of 1945 intended that the state treasurer was to
possess principal responsibilities in the depositary designation
through his power of selection, References to the peculiar duties
of the treasurer as the custodian of the state's money and refer-
ences to the fact that the qualifications of an individual to
perform these duties are the particular facts which the people
will weigh in choosing this officer, make it clear that the
delegates to the convention intended that he should play the
principal role in choosing the places of deposit for the state's
money, It was expected that the treasurer would be a person
familiar with the field of finance and capable of exercising
intelligent Jjudgment in regard to sound banking institutions
for the safekeeping of the state's funds, The first concern
of the delegates to the convention of 1875 was to adequately
safeguard the state's moneys. The mecond concern of the dele-
gates was to deposit the moneys in institutions which would
produce the greatest bonuses or interest to the state in the
way of additional income, It was intended that the treasurer
would be best qualified to accomplish these purposes. It also
seems clear that the convention intended for the treasurer to
take these two factors into primary consideration in selecting
depositaries.
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The intention of the constituticnal conventions to place
the principal responsibility for the designation of the de-
positaries in the hands of the treasurer is also indicated
from amendments proposed in each convention. Efforts were
made in each convention to make the governor the principal
officer responsible for the designation of depositaries and
such efforts were rejected.

II.

The power and duty of the governor in regard to the desig-
nation of depositaries has been examined with reference to
authorities from other Jjurisdictions for assistance in arriving
at a sound conclusion, Research by this office has not revealed
casés so0 similar in facts and law to be of persuasive influence,

The designation of depositaries by selection of the treasurer
and approval of the governor and auditor can be viewed as the
Joint authority of three persons,

Se¢tion 1,050 RSMo 1959, provides as follows:

"Words importing joint authority to three
or more persons shall be construed as
authority to a majority of the persons,
unless otherwise declared in the law
giving the authority."

Thus, selection by the treasurer and approval by either
the governor or auditor would be sufficient to lawfully desig-
nate depositaries, This theory is given some weight by the
Constitutional Debates of 1945. The theory 1s also supported
to some extent by In Re State Treasurer's Settlement (also
cited as Bartley v. Meserve), Neb., 70 N.W. 532 (1897). The
Nebraska law required state depositaries to secure deposits
with bonds " * * * approved by the governor, secretary of state
and attorney general." Depositary bonds were approved by
the secretary of state and attorney general, but not by the
governor. In upholding the lawfulness of the security the
court stated:

" % % * 1t was not necessary that all three
of the state officers should have concurred
in the act of approving said bonds, but that
the act of the majority was sufficient, all,
of them having met and conferred together,.
The rule is well settled that where authority
is committed to three or more persons to per-
form a public duty or trust, if they all meet
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for the purpose of executing it, a majority
may decide."

State v. Zimmerman, Wisc., 196 N.W. 823 (1924) is further
support for the "majority action" theory. Under a statute pro-
viding for expenditures of emergency appropriations "¥* * *
upon the certification of the governor, secretary of state and
state treasurer, * #* *" gertification was refused by the
secretary of state. The court held that certification by the
other two officers, being a majority, was sufficient. Both of
the above cases proceed upon the theory that the authority
exercised was in the nature of action by a board.

Contrary conclusions were reached in Ellison v. Oliver,
Ark., 227 S.W. 586 51921). The constitution provided that
printing contracts "% % ¥ ghall be subject to the approval
of the governor, auditor and treasurer." The treasurer had
not approved a contract approved by the other two officers.
The court held that the separate approval of all three of-

- ficers was required. This theory is supported by State v.
Marron, N.M., 137 P. 845 (1913).

Although it is tempting to follow the "majority action"
theory (the apparent existing impasse would thus be avoided),
the principles of constitutional construction alluded to earlier
in this opinion preclude the application of this theory to the
provision under consideration. Mindful that words have been
employed in their natural and ordinary meaning and that no
forced or unnatural construction is to be placed upon the lan-
guage, 1t must be concluded that two distinct and separate
powers are exerclsed in the designation of depositaries:
selection by the treasurer and approval by the governor and
auditor. The approval power must be exercised by each of the
officers in whom it 18 vested to effectuate a valid depositary
designation upon selection being made by the treasurer. While
the constitutional language makes no reference to disapproval
by the governor or auditor yet disapproval would seem to be
implied. Disapproval by either the governor or auditor is a
veto and prevents depositary designations as contemplated by
the constitution.

Mindful also that attempt should be made to arrive at the
true purpose, spirit and intent of the instrument, it should be
noted that the constitutional provision contemplates approval by
the governor and auditor when the treasurer selects banking
institutions, sound in capital, management and facilities and
capable to service the complexities of the state's financial
affairs. As noted in the Constitutional Debates "#* * # there
will be no reason why they should not do so, * # #"
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In his letter to the governor dated February 23, 1965,
the state treasurer declined to comply with the governor's
request to submit for approval or disapproval depositary
selections different from those previously submitted and not
approved by the governor. The treasurer noted that the governor
had not expressed the reasons for his disapproval of the prior
selections and took the position that he was under no duty to
make further selections if the governor's approval was arbi-
trarily withheld.

However, it must also be noted that disapproval by the
governor of a depositary selection is not open to judicial in-
quiry. In State ex rel Major v. Shields, 198 S.W. 1105, the
court stated as follows:

"# * # the governors duties devolve on him
by law, under a higher authority than the
order of a court--i.e., the mandate of the
constitution. The duties thus conferred
are political, and his actions are entirely
independent of the Judiclary, and for a
failure to perform same, he is responsible
to the people alone; his liablility being
that of impeachment."

See also State ex rel Robb v, Stone, 120 Mo. 434, 25 S.W. 376;
and Annotation, Mandamus to Governor, 105 A.L.R., 1124, Thus the
governor may disapprove (or veto) the selection of a depositary
without giving any reason therefor, and he is answerable for
such action only to the people.

IIX.

As previously discussed, in the designation of state de-
positaries the constitution has delegated the primary respon-
8ibility to the treasurer. The treasurer is the custodian of
all state funds and in this constitutional capacity his custody
is exclusive. Depositaries must be banking institutions se-
lected by him and approved by the governor and auditor. The
constitution declares in clear and positive language that all
state funds shall be deposited by the treasurer in banking
institutions immediately upon receipt thereof. However, de-
.posit of state funds cannot be made in banking institutions
that have not been approved by the governor or auditor. The
constitution is silent on the effect of disapproval by the
governor or auditor or what is to be done if either of them
disapproves;yet sound and cogent arguments can be advanced
that the constitution implies that the treasurer should submit
further depositary selections for approval, It is of course
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at once apparent that the process of submitting depositaries
for approval could be repeatedly disapproved by either the
governor or the auditor and this could likewise result in a
stalemate,

On the other hand if the constitution should be construed
to mean that disapproval was not contemplated; or that dis-
approval by the governor or auditor does not imply that the
treasurer should submit further depositary selections, then
the framers of the constitution left a complete vold on the
subject.

Nevertheless, the duties of the treasurer upon the dis-
approval or veto of depositary selections must be examined
in view of The availabiliSy of Judiclal process to review,
compel or coerce his actions.

A.

It has been concluded above that the disapproval or veto
by the governor of a depositary selection 1s not open to judi-
cilal inquiry. The foreclosure of judicial inquiry in regard
to actions by the governor is based upon the Constitution of
Missouri, 1945, Article II, Section 1, which provides for the
separation of powers as fcllows:

"Three departments of government--
separatlon of powers.--The powers of
government shall be divided into three
distinet departments--the legislative,
executive and judicial--each of which
shall be confided to a separate mag-
istracy, and no person, or collaction
of persons, charged with the exer:zise
of powers properly belonging to one

of those departments, shall exercise
any power properly belonging to elther
of the others, except in the instarnces
in this Constibution expressly directed
or permitted.,"

Article IV, Section 1, of the Constitution provides that
the supreme executive power be vested in the governor. In his
capaclty as supreme executlive he is absolutely free from any
and all interference by the leglslative and judicial depart-
ments of the government pursuant to Article II, Section 1.

The state treasurer is a constitutional officer who shares
with the governor some of the supreme executive power. The extent
to which the state treasurer 1s free from judicial or legislative
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interference by reason of his position as a constitutional of-
ficer has not been determined by the courts. Executive officers
other than the governor, including the treasurer, are subject to
Judicial process in the performance of duties purely ministerial
in nature.

An excellent commentary concerning the power of the judiciary
in relation to the executive department is found in 14 Am, Jur,
392-394 as follows:

"In the consideration of the power of the
Judicial department to pass on the acts

of the legislative and executive departments,
it 1s necessary to distinguish carefully the
power of the courts to control the legis-
lative or executive department by restraining
or mandatory writs and the power of the court
to review an act of either department when
properly presented in a judicial proceeding.
It is generally recognized that every act

done or attempted to be done by any officer
of the executive department in his official,
and not in his individual, capacity, is
shielded from all Jjudicial interference or
control, either by mandamus or injunction,
even though such act may be founded in an
error of Judgment or an entire misapprehension
of the official duty under the law, In other
words, so long as a public governing body acts
within the limits of its legal powers and
Jurisdiction, the exercise of its Judg-

ment and discretion 1s not subject to review
or control by the courts at the instance

of citizens, taxpayers, or other interested
persons, in the absence of a statute author-
izing such review or control. The courts have
no general supervising power over the proceed-
ings and actions of the various administrative
departments of the government and will not
interfere with conclusions of the executive
department, fairly arrived at and with sub-
stantial evidence in support, and in the

bona fide exercise of its discretion,

whether the action is upon mixed questions

of law and fact, or of law alone, until

the final accomplishment of matters pending
before them, Thereafter, the courts may be
invoked to inquire whether the outcome of
executive action is in accord with the laws

of the country. The actions of the executive
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department will not, however, be disturbed,
except for fraud, alleged and proved; or
where it 1s necessary to determine conflicting
rights of private litigants, where a specific
duty is assigned by law, and individual
rights depend upon its performance, since
courts may control ministerial acts by writs,
mandamus, or restraining order; or where an
action 1s beyond the scope of executive au-
thority, such as the execution of an uncon-
stitutional statute to the irreparable injury
of a party in his person or property.

"In accordance with the general rule the
courts will not interfere with executive
action relating to executive, administrative,
political, military, naval, international,

or territorial matters, and matters relating
to immigration, internal revenue, the enforce-
ment of law, or the removal of officers.”

In State ex rel Johnson v. Regan, 76 S.W.2d 736, l.c. T4l
the court commented upon the separation of powers doctrine as
follows:

"[3] It has long been the settled law of
this state that our courts will not inter-
fere with eilther of the co-ordinate depart-
ments of government in the exercise of their
powers, except to enforce ministerial acts
required by law that leave to the officer
no discretion. State ex rel v. Meier, 143
Mo. 439, 45 S.W. 306,"

B.

Cases construing the extent of the exercise of judicial
authority in regard to actions by officers of the executive
department arise to a large extent by mandamus, One of the
leading cases on this subjJect decided by the Supreme Court
of Missouri is State ex rel Gehner v. Thompson, 293 S.W, 391.
The court held that mandamus will lie against a public officer
to compel the performance of a mere ministerial act, but will
not lie to control a discretionary power. In the cited case,
mandamus was sought against the state auditor to compel him
to audit and approve for payment the claim of the assessor
of the City of St. Louls against the state for certain statutory
fees claimed to have been earned. In denying mandamus the court
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found that the dutles of the auditor ia regard to the claim
were discretionary and s3ased as *ollows, l.c. 398:

" % & % For us %o control or direct
respondentis quasi Judiclal discretion
(absent an arbitrary and clearly unlaw-
ful, or unjustifiable, action on his
part) would mean for this cour: to im-
pose our own Judgment and discretion
for that imposed wupon respondent by the
legislative deparsaent of this state,
the assumption and arrogation of which
power on our partc would be to render abor-
tive and ineffeciual the statute pre-
scribing the powers and duties of the
state auditor.

"[3~5] The rule is gereral that the
applicant for reiief by mandamus must
prove that he has a clear, unequivocal,
specific, and positive right to have per-
formed the thing, or action, demanded,
and the remedy by mandamus will not 1lie,
if the right is doubtful, State ex rel,
v. Dickey, 280 Mo. 536, 548, 219 S.W,
363; State ex rel. v. Stone, 269 Mo.
loec, cit, 342, 190 S.W., 601; State ex inf,.
v. Gas Co., 254 Mo. loc. cit, 532, 163
S.W. 854, PFurthermore, a minisbterial
duty may he enforced by mandamus only
when 1T is show:z that the duty is one

in reapect ©o which nothing is left

to discretion. tate ex rel, v, Hudson,
226 Mo, 239, 255, 126 S,W, 733, # # "

The authorlity of the Judiclary %o compel executive officers
(with the excepfion of the govermor) %o perform ministerial duties
is well established in Che State of Missouri. In State ex rel
Folkers v. Welsch, 124 S,W.24 636, the St, Louls Court of Appeals
by mandamus compelled the bullding commissioner of the City of
St. Louls %o grant a permift to the relator for the erection of
a gasoline filling station., The zourt described a ministerial
act as follows, l.c. 639:

" # # A ministerial act, as applied
to a public officer, is an act or
thing which he is required to perform
by direction of legal authority upon
a given state of facts being shown to
2xist, regardless of his own opinion
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as to the propriety or impropriety of
doing the act in the particular case.
State ex rel. Jones et al. v. Cook,

174 Mo. 100, 118, 119, 120, 73 S.W. 489."

In State ex rel S. S. Kresge Co. v. Howard, 208 S.W.2d 247,
the Supreme Court by mandamus compelled the state comptroller to
certify a claim for payment to the state auditor upon the grounds
that the action required of the comptroller was a positive mini-
sterial duty not involving an exercise of discretion. In State
ex rel, Reorganized School Dist. No. 4 of Jackson County v.
Holmes, 231 S.W.2d 185, the state auditor was compelled by
mandamus to register and certify school district bonds. The
question as to whether mandamus was a proper remedy is not
discussed, but 1t is apparent that the duty of the auditor
being compelled by the court was a ministerial action not in-
volving discretion on the part of the officer.

C.

However, as a general rule, mandamus may not be employed
to require the performance of a discretionary duty. State ex
rel Kavanaugh v. Henderson, 169 S.W.2d 389, l.e¢. 392. Although
the writ may not compel the performance of a discretionary act,
mandamus may be employed to put an officer in motion to perform
a discretionary duty. Thus in State ex rel Best v. Jones, 56
S.W, 307, l.c. 309, the court stated the rule as follows:

"Where a discretion is vested in a public
officer, the courts will by mandamus compel

the officer to exercise that discretion,

but will not direct how 1t shall be exercilsed,

or what conclusion or judgment shall be reached."”

In the cited case, relators sought mandamus against the
directors of a school district to require the directors to
establish and construct additional schools, The court found
that mandamus as requested would result in interference by
the courts with the discretion of the directors and thus the
writ was denied. In other leading cases which enuncilate the
principle that mandamus will require an officer to exercise
discretion, the courts have been reluctant to issue the writ.
Thus in State ex rel Schulz v, Fogerty, 195 S.W.2d 908, man-
damus against the mayor and other officers of University City
to compel the issuance of a special tax bill was denied; in
State ex rel Gehrig v. Medley 28 S.W.2d 1040, mandamus against
directors of a school district to compel the erection of a
school building was denied. In State ex rel LeShure v, O'Hern,
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149 S.W.2d 914, mandamus against the prosecuting attorney of
Jackson County to lend his name to an information in quo war-
ranto against the city manager of Kansas City, Missourl, was
refused, However, in State ex rel Shartel v. Humphreys, 93
S.W.2d 924, mandamus was issued at the relation of the attorney
general and the State Board of Health to compel the officers

of Maplewood and Richmond Heights to abate a public nuilsance
arising from open sewage in these communities.

Exhaustive research by this office has not revealed any
case in which a constitutional state elective officer has been
subject to Judiclal process in the performance of discretionary
duties., It appears that these constitutional officers have
never been compelled or coerced by the Judiciary in the exer-
cise of discretionary functions, either by way of directing
the manner of performance of a duty, by directing that the dis-
cretion be exercised one way or the other, or by review upon
allegations that the discretion had been exercised arbitrarily
or capriciously. Cases against these state officers appear to
be limited to the area of ministerial acts.

D.

The constitutioral powers under examination involve se-
lection by the treasurer and approval by the governor and
auditor, If it may be assumed arguendo that the treasurer
may be compelled by Jjudicial process to exercise the power
of selecting depositaries under a given fact situation, the
selection might meet with the approval of the governor and
the disapproval of the auditor. The governor's act of ap-
proval 1s not subject to Jjudicial inquiry as noted above.
However, 1f the treasurer can be compelled to exercise his
discretion in making selections, the legal theories which
support such compulsion would provide for jJudicial examina-
tioa of the act of disapproval by the auditor on the grounds
that the discretion was arbitrary and capriclous. As noted
126State ex rel Shartel v. Humphreys, 93 S.W.24 924, 1l.c.
026:

"# % # But such discretion cannot be
arbitrarily exercised, that is, ex-
ercised in bad faith, capriciously,

or by simple ipse dixit. When so ex-
ercised, 1t 1s regarded that there was
no discretion, recognized by law, and
in such case mandamus will lie, %* * #"
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However, other legal principles examined by this office
indicate that the wrlit will not llie against the treasurer
and the auditor in the exercise of their powers designating
depositaries inasmuch as it will not lie against the governor.
A general rule is stated in 34 Am. Jur, 919 as follows:

"* # # If the act sought to be enforced
cannot be made effectual by the rest of
the board without the concurrent action
of the governor, the writ will not issue
againgt them alone."

The principle is discussed in more detail in an annota-
tion found at 105 A,L.R., 1140, as follows:

"However, if the writ will not lie against
the governor, mandamus has been denied where
it would be ineffectlive unless 1t also ran
against him,

"In a Louisiana case in which mandamus was
refused to compel the governor and other
members of a board of liquidation to assemble
and take action upon the bonds of the relator
and declde whether they were fundable in state
bonds, the court reasoned that whenever by the
Constitution and laws the state executive
officers are vested with discretionary func-
tions in theilr performance of civil duties,

or political powers and responsibilites

are conferred upon the executive department

as a whole, the members thereof are likewlse
exempt from Judicial control, although some

of the officers, in the performance of their
ordinary official duties, might be amenable

to mandamus, #* #* #"

Although the principle is neither supported nor refused
by Missouri authorities, cases of other Jurisdictions in support
thereof are as follows: People ex rel Bruce v. Dunne, 258 Ill.
441, 101 N.E, 560, l.c. 565; State ex rel ILatture v. Board of
Inspectors, 114 Tenn, 516 86 S.W.319; and State ex rel Hope
v. Board of Liquidation, 42 La. Ann, 647, 7 S. 706. It is
interesting to note that in the lLouisiana case the court relies
to some extent on the theory that the other officers shared
the supreme executive power of the state with the governor in
the matter which required their action.

Some support 1s found for the theory that mandamus will
lle against state officers as members of a board in the performance
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of a discretionary duty even though the governor is a member of
the board. In Huidekoper v. Hadley, et al., 177 Fed. 1, the
United States Circuit Court of Appeals for the 8th circuit issued
mandamus against all of the members of the Board of Equalization
of the State of Missourl, except the governor, compelling the
board to discharge certain duties. By provisions of the consti-
tution the Board of Equalization consisted of the governor, state
auditor, state treasurer, secretary of state and attorney general.
The case is distinguished from the application of the principle
under discussion inasmuch as four officers of the board, exclud-
ing the govermor, were subject to the writ and a majority of the
board or three offizers could perform the duties of the board.
Therefore, the writ was effectual without the concurrent action
of the governor.

E.

This discussion in regard to possible Jjudicial compulsion
or coercion against the state treasurer in the exercise of his
power of selection in designating state depositaries has cen-
tered around the theory of mandamus. Other possible Judicial
remedies are declaratory Judgment and injunction, Most of the
basic principles discussed herein in regard to mandamus apply
as well to these remedies., In State ex rel Shartel v. Westhues,
9 S.W.2d 612, the discrebionary action of the secretary of
state was under injunctlon of the circult court. In quashing
the writ, the court referred to the separation of powers pro-
visior. of The constitution and declared that the exercise of
discretionary powers by public officlals cannot be controlled
by injunction. In State ex rel State Highway Commission v.
Sevier, 97 S.W.2d 427, the Supreme Court made absolute a pro-
visional rule in prohibition against the Circuit Court for
Interferring with the ordinary functions of the executive de-
partment of the state government by injunction. In Selecman
v. Matthews, 15 S.W.2d 788, the Supreme Court affirmed the
circuit court in refusing to enjoin the State Highway Commis-
8ion, finding that an officer to whom public duties are con-
fided by law is not subject to the control of the courts in
the exercise of Judgment and discretion which the law reposes
in him &s a part of his officlal duties, It 1is specifically
noted that the law reposes the discretion in the officer and
not in the courts.

F.

Further examination of authorities discloses that judicial
process, 1f avallable against the treasurer in exercising his



Honorable Warren E., Hearnes Page 38

power of selection in designating depositaries, must be invoked
by a party entitled to relief. The cases cited in regard to
mandamus make it clear that the remedy is available when per-
sonal or property rights are being withheld or infringed upon
by the refusal of the public officer to perform his duty. Thus
in State ex rel Folkers v. Welsch, supra, the building com-
missioner of the City of St. Louls had refused to grant a per-
mit to the relator, for the erection of a gasoline filling
station. In State ex rel Shartel v. Humphreys, supra, the
attorney general and the State Board of Health brought the
mandamus proceeding on behalf of the general public to abate
the nuisance of noxious open sewage and to protect the health
of the community. Injunction will issue only to prevent or to
correct irreparable injury. In Jacobs v, Leggett, 295 S.W.2d4
825, 1.c. 834, the court discussed the availability of declar-
atory Judgment as follows:

"[14,15] The Joplin case further lays
down these standards bg which the instant
case must be Judged, 161 S,W.2d loc, oit.
413: 'But, when it is attempted to be so
used and a Jjudicial declaration is sought
the court must be presented with a justi-
clable controversy--one appropriate for
Judicial determination--a case admitting
of specific relief by way of a decree or
Judgment conclusive in character and
determinative of the issues involved.
Aetna Life Ins. Ca. of Hartford, Conn. v.
Haworth, 300 U.S, 227, 57 S. Ct., 461, 81
L. Ed. 617,108 A.L.R., 1000; Anderson,
Declaratory Judgments, Sec. 8, p. 27;

16 Am, Jur., Sec, 46, There must be a
sufficiently complete state of facts pre-
senting issues ripe for determination
before a court may declare the law,

"A mere difference of opinion or disagree-
ment or argument on a legal question
affords inadequate ﬁround for invoking

the judiclial power.  Borchard, Declaratory
Judgments, p. 77; State ex rel, La Follette
v. Dammann, 220 Wis. 17, 264 N,W, 627, 103
A.L.R. 1089.'

"In State ex rel, Chilcutt v. Thatch, 359
Mo. 122, 221 S.wW.2d 172, loc. ecit. 176,

we stated: '# #* # the question presented
must be appropriate and ready for judicial
decision., [Citing cases.] Plaintiffs'
petition must present a real and substantial
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controversy admitiing of specific relief
through a decree of a conclusive character,
as distinguished from a decree which is
merely advisory as to the state of the law
upon purely hypothetical facts.'! See also
Cotton v. Iowa Mut. Liability Ins. Co., 363
Mo. 400, 251 S.W.24 246, 249."

It has not been suggested to this office that personal or
property rights or other injuries recognizable in the law are
avallable to any party wnich can form the basis for a Jjudicial
proceeding against the state treasurer in the matter under
consideration.

G.

Marbury v. Madisor., 1 Cranch 137, 2 L.Ed. 60, is the land-
mark case in which the Supreme Court of the United States dis-
cussed and enunciated basic principles concerning the enforce-
ment of duties by public officers. One of the basic principles
enunciated by the court was whether Judicial relief 1s avallable
is to be determined, not by the officer or the person to whom
the writ is directed, but by the nature of the thing to be done.
In recent years, the cour’ declared in Baker v, Car, 7 L.Ed, 24
663, l.c. 702, as follows:

"There are, of course, some questions be-
yond Jjudiclal competence, Where the per-
formance of a ‘dubty' is left to the dis-
cretion and good Jjudgment of an executive
officer, the Judiciary will not compel the
exercise of hils discretion one way or another
(Ky. v. Dennisor, 16 L.Ed. 717, 729) for to
do so would be To Taks over the office, Cf.
g.g.g. v. Potisville Broadcasting Co. 84 L.Ed,
56.

Upon a conslideration of the foregoing discussion concerning
the availability of Jjudicial process, it is the opinion of this
office that the nature of the thing to be done by the state
treasurer in selecting depositaries for the approval of the
governor and the auditor is not subject to judiecial process in
its exercise. The duties of the treasurer, governor and auditor
in the designation of depositaries are within the scope of exec=
utive powers, and in the exercise of such powers the officers
are free from any interference whatsoever by the Jjudicial branch
of the government pursuant to Article II, Section 1 of the Con-
stitution. Therefore, if the contention is sound that the
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constitution implies that the state treasurer shall submit
further selections of depositaries upon disapproval by either
the governor or the auditor of selections previously submitted,
he 1s responsible for his failure to make further selections
only to the people and may not be compelled or coerced in the
matter by the courts.

Iv.

This opinion has concluded that disapproval by the governor
or the auditor of depositary selections by the treasurer prevents
the designation of such selections as depositaries for state funds.
It is further concluded that the state treasurer cannot be com-
pelled or coerced by Judiclal process to submit further deposi-
tary selections for the approval of the governor and auditor.
Therefore some comment is in order concerning the lawfulness of
the three existing depositaries upon the expiration of deposi-
tary contracts on February 1, 1965. Although provisions therein
continue the contracts in effect until other depositary selections
are made, it is doubtful that these provisions alone are effec~
tive to continue existing lawful depositaries. However, it 1s
unnecessary to determine the legal effect of these contractual
provisions.

An applicable principle is stated in 42 Am, Jur., 726, as
follows:

"A designation of a depository is valid
until the expiration of the term of office
of the person designating, and until a

new designation i1s made, but in the absence
of statutory authority it will not bind his
successor,"

A similar statement appears at 26 A. C.J.S. 227 and there
is nothing in the Missourl Constitution, statutes or case law
contrary to this principle. In Town of Canton v. Bank of Lewis
County, 92 S.W. 2d 595, l.c. 600, the question before the Supreme
Court was whether a depositary bond continued beyond the expira-
tion date of the depositary designation under circumstances in
which a bank continued acting as a depositary for municipal funds.
In holding the surety liable, the court indicated that the bank
continued as a lawful depositary until a new designation was
made, In City Savings Bank v. Wayne County Treasurer, Mich.,
47 N.W. 690, 1l.c. 691 and Palo Alto County v. Ulrich, Iowa,
201 N.W. 132, 1l.c. 134, 135, the courts held that depositaries
remained lawful until new designations were made.
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Therefore, it is the conclusion of this office that the
existing depositaries continue to be lawful pending further
designations.:

V.

Under the conclusions of this opinion, a stalemate is
indicated among the three constitutional state elective of-
ficers in regard to the designation of new depositaries for
state funds, Apparently the authors of the constitution did
not contemplate such a stalemate and no provision was made to
resolve situations in which a stalemate might develop. In
seeking a solution to the present impasse, this office has
reviewed authorities from other Jurisdictions. Whether by
experience or foresight, some sister states have established
procedures for the designation of depositaries which prevent
an impasse from taking place.

In Virginia, depositaries for state funds are designated
by a Treasury Board composed of the state treasurer, comptrol-
ler and state tax commissioner. Concurrence by a majority of
the board is sufficient to make a lawful designation (Code of
Virginia, Section 2 - 177), Substantially the same method for
designating depositaries is followed in ILouisliana, Wisconsin
and Pennsylvania. In some states, designation of depositaries
is the exclusive power of the state treasurer or the governor,
In other states, the cabinet form of government 1s provided for
and the principal state officers are appointed by the governor.
In these states, depositary designations are made by members of
the cabinet and thus the power and responsibility resides in
the governor's office.

Therefore, the current impasse in regard to depositary
designations can be avoided in the future upon lawful provision
being made which would prevent an impasse from taking place.
Some of the alternatives which are apparent from the methods
employed by other states are as follows: absolute power to
designate depositaries could be granted to a single officer,
such as the governor or treasurer; the selection of depositaries
could continue in the office of the treasurer with approval
being required by a board composed of three or more officers
and with an affirmative requirement for additional selections
upon disapproval; or the complete power to designate deposi-
taries could be conferred upon a board composed of three or
more officers with clear authority in a majority of the board
to act, Inasmuch as the power of designating depositaries is
constitutional, a constitutional amendment would be required
to accomplish any of the changes discussed above.
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CONCLUSIONS

Pursuant to Article IV, Section 15, Constitution »f
Missouri, 1945, two distinect and separate powers are exer-
cised in the designation of depositaries: selectlion by the
state treasurer and approval by the governor and state auditor,
Disapproval by elither the governor or auditor of banking insti.
tutions selected by the treasurer as depositaries of state
moneys on demand deposit prevents the designation of such banking
institutions as state depositaries., The constitution contem-
plates approval by the governor and auditor when the treasurer
selects banking institutions with sound capitalization, capable
management' and adequate facilities to service the complexities
of the state's financial affairs. However, the governor may
disapprove (or veto) the selection of a depositary without
glving any reason therefor, such disapproval is not subject
to judicial inquiry, and he is answerable for such action only
to the people. RS

The primary responsibility for the designation of state
depositaries is in the office of the state treasurer to be
exercised through the power of selection. Upon disapproval
by either the governor or the auditor of depositary selections,
sound and cogent arguments indicate that the constitution con-
templates the submission by the treasurer of further depositary
selections for the-:approval of the governor and the auditor.
However, in designating depositaries the governor, auditor and
treasurer exercise constitutional, executive, discretionary

owers. Pursuant to Article II, Section 1 of the Constitution
?the gseparation of powers provision), these officers are free
from interference by the judicial branch of the government in
the exercise of such powers, Therefore, the state treasurer
may not be compelled or coerced by Judicial process to submit
for approval additional and different selections of banking
institutions as depositaries of state moneys on demand deposit
upon the disapproval by either the governor or auditor of
banking institutions previously selected.

Existing depositaries, lawfully designated by selection
of a former state treasurer and approval by a former governor
and the incumbent auditor, continue as valid depositaries by
operation of law pending new designations.

Very truly yours,

Attorney General



