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letter of April 6, 1365, propounds the following

"A bank representacive has sollcited
business from a six-director city school
board of directors, of which the school
board president 1s a minority shareholder
(but neither a director nor officer) of
sald bank, Assuming lawful selectlon
otherwise of sald bank as a deposltary

of some of such schocl district's funds,
does the board presiiznt's lnterest 1n

the bank prevent, as a matter contrary

to publlic pollcy, the school distrilct's
having any contractual arrangements with
sald bank, or, may his sald lnterest herein
be regarded as 1ndirect and also so remote
as to permlt such contractual arrangements?"
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It 1s apparent that there 1s a close gquestion involved,
The right of a school board to contract or do business with
a firm in which a2 member has an interest 1s subjest to close
scrutiny.

The cases in Missourl which hold that a public officer
may not profit from his:official status are based on the
theory that such transactions are against public poliey.
See Witmer v. Nichols, 8 S /W, 24 633 Smith v, Hendricks,
1368§;E: 24 449, and Nodaway County v. Kidder, 129 S,W.

24 ©57.

In State ex rel, Smith v, Bowman, 184 Mo.App. 549, 170
S.W, 700, 702, in discussing "public policy™ the Court said
that, "* * % the policy of the. law is to favor fair and
honest dealings * * * "

The case of Brawner v, Brawner, Mo, 327 S.W, 24 808,
812, states that:

"while & precise definition of the term
public policy presents difficulty, it 1is
generally said to be that principle of

law which holds that no one can lawfully
do that which tends to be injurious to the
public or against the public good; it is
synonymous with the 'policy of the law'
and 'the public good.!' Dille v, St. Luke's
Hospital, 355 Mo, 436, 196 S.W, 24 615,
620 (2). The definition and effect of the
term is also extenslvely consldered and
discussed in In re Rahn's Estate, 316 Mo,
492,291 S.W. 120, 122 51 A,L.R. 877,
certiorari denied 274 U,S, T45, 47 S.Ct.
591! 71 LlEd. 13250“

Broadly, the determinative factor seems to be, 1s the
private interest of the officer sufficient to influence his
official Jjudgment?

The case of Githens v, Butler County, 165. S.W, 24 650,
652, presents an excellent discussion on this subject as
follows:
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T1* ¥ * The directors of a private corpora-
tion may, if there 13 no fraud in fact or
unfairness in the transaction, contract on
behalf of the corporation with one of their
number, A stricter rule is laid down in re-
gard to public corporations, and it is held
that a member or an official board or legis-
lative body 13 precluded from entering into
a contract with that body.! 6 Williston,
Contracts, § 1735, p.4895. The basis of
this common law rule 1s that it is against
public policy (State ex rel, Smith v, Bowman,
184 Mo,App. 549, 170 S.,W, T00) for a public
official to contract with himself, 'At comw
mon law and generally under statutory enact-
ment, 1t 1s now established beyond question
that a contract made by an officer of a mu-
nicipality with himself, or in which he 1is
interested, 1s contrary to public policy 2nd
tainted with 1llegality; and this rule ap=-
plies whether such officer acts alone on be-
half of the municipality, or as a member of
a board of [or] council, * * * The fact that
the interest of the offending officer in the
invalid contraect 1s iIndirect and 1s very small,
is immaterial, * * * Tt is impossible to
lay down any general rule defining the nature
of the interest of a municipal officer which
comes within the operation of these principles,
Any direct or indirect interest in the subject
matter 1s sufficient to taint the contract with
1llegality, 1f the interest be such as to affect
the judgment and conduct of the officer either in
the making of the contract or in its performance.
In general the dlsqualilirying interest must be
of a pecuniary or proprietary nature,! 2 Dillon,
Municipal Corporationz, §773; 46 c,J., §308; 22
R.C.L., § 121; State ex rel, Streif v. White, Mo.
Agp., 282 S, W, 147: Witmer v. Nichols, 320 Mo,
2, 8 S.W, 2d 633 Nodaway County v, Kidder,
3’4’ MO. 795) 129 Sowo ed 8570"

The law as expounded by the Supreme Court of Missourl has
almost without exception frowned upon any business connection
between a publlc official and the public interests he represents.
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In Witmer v, Nichols, 8'S,W. 2d 63, 65, the Court said:

"# # ® But on either theery of fact the
transactions, in so far as the school '
distriet was involved, centravened public
policy. Nichols as a member of the board
of directors owed the school district an
undivided loyalty in the transaction of
i4ts business and. in the protection of its
interesty this duty he could not properly
discharge in a matter in which his own
personal interests were involved, The
principle is so well settled that we do
not deem 1t necessary to cite authoritieu. :

In Smith v, Hendricks, Mo,App. 136 S, W, 24 449, & member
of the sshool board was paid for driving a school bus, Re-
covery was denied Iin such case because suit was instituted by
priyate persons but the court held that the State, for and on
behalf of the school district could récover the amount paid a
school board member for such Bervicea.

A school distriet is a publie oorporation and 'a member of
the school board of such school district ocoupliées a fidudiary
relationship to the distriot he represents, State ex rel,
Brickey v. Nolte, 350 Mo, 842, 169 8 V. 24 50, 55.

In State ex rel, Smith v, Bowman, 184 Mo.App. 5#9, 170
S, W) 700, the Court saids

bt B I Y | puhlic office is a public trust,!
Like a trustee, such officer must not ise
the funds or powers entrusted td his care
for his own private gain or advancement,
To allow him to do otherwise is against
public policy, It is of the utmost im-
portance that every one accepting a public
office should devote his time and ability
the discharge of the duties pertaining
thereto without expectation of personal
reward or profit other than the salary
Tixed at the time of accepting the samej
and that he should do so, except for a
most weighty reason, to the end of his term,
Certainly the trend and policy of our law
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L2 thls respect 18 to remove from publilce
0274s1lals, so far a&s possible, all temptation
Yo use that offlolel power directly or
lndixrectly, 49 increase the emeluments of
=193k orZlszej and se they are Torbldden

Lo besome Ainbserested In contracts let by
t¥em, or Lo have thelr salaries increased

o> desreased, or te accept offlces created
by Shemselves,™

T4 48 slear 2rom Lthe ocasen that "any divect or indirect
t1aterest iz the sublest matter™ of the odéntract is sufficient
e 4t2lnt the transactlion with Illegality., Certainly the
owaership of stesk La a corporation is a direct interest in
that coxrperatlon,

As sedd in ¢iltaens v, Butler County, olted above, it is
laporridble %0 lay down a general rule defining the interest of
2 public offlises That would be sufflclient to taint the trans-
action, 3Bash osse wust be considered aléne, But all such
traxsactions must be olosely sorutinized,

The agurts will and should closely scrutinize all such
transactions batween school board members and corperations
of whleh they are stoskholders, There may be other facts not
knowa to this offloe and not considered in this opinion whish
might Influense the cowrts in comsideration of this pr¥oblem,
For example, Ghe terms offered by the bank or the finaneial
condition or resounrjes of the bank in comparison to the same
Tfaotors ofrered Hy other Iinstitutions comld be evidense that
could affea’ the zourts'! examination and conclusion respecting
this prodlem,

We have been infermed that the school board presidemt in
the ocase presented here is the owner of 1,25% of the out-
standing shares of stock in the bank in question, He is not
an offiser or direster of the bank,

The problem Lere presented then is even though the
sohool direstex's owsership of stoek in the bank 1s a "direct”
interest, yet should some "de minimus™ rule apply to the
transaction,

This rule‘ whioch stems from the legal maxim "de minimus
non ourat lex,” literally means that the law does not cone
cern itselr with trirles,
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For example, if the transaction involved the purchase by
the school board of an automobile (General Motors make) and the
school director owned one share of General Motors stock which
have many millions of shares outstanding then it is not likely
that the school director's judgment would be influenced by his
ownership of one share of stock, But how many shares or what
percentage of shares would be sufficient to influence his judg-
ment respecting his public duties and his public trust? We are
unable to find any cases which offer any guidance on this dif--
ficult problem, In one approach, it is a matter of conscience,
of absolute integrity toward one!s public trust, This office

finds 1t impossible to lay down any positive rule to apply that
would govern this borderline case,

If the school board president's interest in the bank is so
small that it could not.sway his judgment or indicate fraud,
then that interest might be held to be so slight as to be almost
non-existent and the de minimus rule would govern the situation,

CONCLUSION
It 1s the opinion of this office that:

1, A school board director is prohibited from participat-
ing in any contract or transaction in which he has a direct or
indirect interest including the ownership of stock in a corpor-
ation doing business with the school board,

2., A school board of directors may deposit funds of the
school district in a bank in which the president of the scheol
board has such a small amount of stock that such ownership will
not influence his judgment in behalf of the public interest and
in which he 18 neither an officer or a director and where there
is no bad faith or fraud.

This opinion which I hereby approve, was prepared by my
Assistant, O, Hampton Stevens,

Yours very truly,

Attorney General



