
May 24, 1965 

Honorable Warren E. Reames 
Governor 
State ot Missouri 
Executive otrice 
3efferson City, Missouri 

Dear Govemor Bearnes: 

OPINION NO . l39 
ANSWERED BY LETTER- SI DDENS 

FIL ED 

/3 

This letter is being vr1tt~ pur.auant to your request for 
advice concern1ng the ~potntment o~ non-residents of Missouri 
to the State Mental Health Commission. 

In determining whether such Mental Health Conrdsaion mlllbera 
IIU.st be reaidenta of the State ot Jlissourl, we f1rat look to the 
statutes dealing with such ceiDmiss1on. 

!he statute authorizing appointment of members to the State 
Mental Health CodDisaion and prescribing thei r powers and ~11· 
t1cat1ons 1s Section 202.031,. JUlio 1959. 'lh.1a section does not 
by its terms require residence 1n the Statfl ot Hiesouri. 

However • Section 8 of Article V:U of the H1aaour1 Conati tu­
t1on of 1945 doee contain a residency reqUirement for officers of 
this state. !'bia section reads a a follow a: 

"'o pel"aon aba-11 be elected or apt)ointa4 
to any civil or a111tary oftlce 1n thia 
state who is not a ci t~zen or the United 
Statea an4 1lho eh&ll not bave reaide4 1n 
th1a state one year next pl'eoeding hie e1ec-
t1on or appo~tment~ o t a d c 

t a atate Sha1 n 
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Prom the tel'IAS ot thia consti tut1onal proV1•1on, 1 t 1a aeen 
that 1n order tor the Governor to appoint non- resident members t9 
the Stale Mental Health O<lllmission, BUoh per1on muat e.itherc ( l J 
Not!IE bttieera 11 in the sense of this constitutional provlaion, 
or '2 Such poai tiona on the State Mental H.Uth Comalas1on mua~ 
be . strati ve ~ai tiona requiring technical or spec1&11&e4 
skill or knOwledge so as to tall w1 thin the exception of Section 
6~ Article VIl of the Missouri Const1tut1on or 19l+5. 

It la our opinion that mesnbera of the State Mental H-.ltb Cca­
misaion are r.or-ficera u w1 thin the sense ot the provision of Section s. Article VII. Critena bearirlg lJilon the qucat1on of who 1a a 
public orticer !G dtocll!lsed in t he case of Stai(e e;x rel. 1 v. !sa· 
135 Mo. 325. 3Sl, 332 where the court sal.d: 

"A public offiee ia defined. to be ' the right, 
authority and duty. created and conferred by 
lAw. by 11!lleh tor a given pe~iod• either 
ti..xed by law or endurtng at the pleaeure of 
the crea. t1ng power~ an 1ndl vidUal 1s lnvest .. 
ed vi th aorne portlon or the aovvetgn functions 
of the overnment, to be exercised by ~ 
t or the 'bena.f'i t of the public. • KeChem, Pub. 
0tf 1ceo, l . Toe .lnd1vlclual Who ia invested 
wJ. t l'l the author! t7 a.nd 1o requi.r1!4 to perform 
tne duties is a public oft1cer. 

uThe courts have undertak<m to e i ve det 1ni tiona 
in mD.n;f casco, and whlle these have been controlled 
more or leas by lawa o! the particular jur1sd1ct1ana~ 
and the powera conferred an4 duties enjoined there­
under, at1ll all agree s~bat.ntial.l.y that if an of• 
f1eel.' reeoi vea bis author1 t¥ frola the law and dis­
cllarges some of tho funo'tiona o'f government he v1l.l. 
be a public office~. • * •.u 

... - -
ll'l State~. McXtttrick v. Bode, 342 Mo . Rep. 162f _ U3 s .w. 

2d 8o5 • BZSb • ~ tlii llsaour I Biiprce Court d18Cuaaed tne question 
or vho is a public ottice:r under Section 10 of Article VIII ot the 
Missouri Conatl tution of 1875, now Section 8 of Article VU under 
our present Constitution. 1'he Court 3&i.d: 

nxt 18 not poaslble to 4ef ine the warda 1p\ll)lic 
office or -pub~io otf1eer. t The CNee are deter• 
mined frot1 the . particular facta • 1nclucU.ng a con­
ai daratiOn of tlte intention and su.b_-tect-aatter or 
the enactment of the otatute or the adoption ot 
the conatl tut1onal provls1on. In other verde, the 
dutlea to be ~erf'ormed, the method o'f performance~ 
end to be attAined, depository of the power gr~ted, 
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and tbe aurl'Olll'l4ing circ'um.-ta.ncea mwat be con­
sidered. Xn detam' ning the queation 1 t is not 
neceaaary that all criteria be present 1n all 
the cases. Por inatanee, tenure, oath bond 
of't1o1al. designation~ compenaatJ.on, aia 41gn!ty 
of pos1 t1on J1a¥ ~e conaidered. However,. tbeJ" 
are not conclusive. It lhoul.d be noted tbat 
the courts and text--wr1tera agree that a dele­
gation ot some part ot the sovereign ~·r is 
an ~rtant •tter to be considerecl . The qUes­
tion la cona14ere4 at 18l(Jth 1n 46 C. J. p. 924. 
ln det~ tbat a deputr sheriff was a public 
of~1cer, we etate« tM rUle •• tollows: 

" •A public oi'tice 1s 4et1ne4 to be "the r!gb.t, 
authority, an4 duty, created an4 conf'erre4 by 
law1 b7 11b1cb, for a 11~ period, either fixed 
by av o:r endurin& at the pleas\U'8 ot the creat• 
1na power, an 1n41V14ual 1a invested with aQle 
portion ot the aovereign tunot~ ot the govern­
ment .. to be .. exerciaed b7 h1a tor the benefit of 
the public . lleehem, !tub. Ott., l . ~e in41-
v1dual who i.a invested w1 th the author1 ty, and 
1a required to perform tbe dutiea, 1a a public 
otttcer. 

"•The courte have Wl4ert&k.en to Siva def1n1· 
tiona 1n maey caeeeJ an4 lfhil.e these have been 
control-led more or leu by lawa of the part1cu­
lar jU,r1a41ct1QQS.t an4 the power• conferred and 
duties enjoine4 thereunder, stUl au agree sub­
stantial]¥ that it .n off'icer reeeivea h1a autbQr-
1tr troa the litw, and diacbal'ae!l s~ ot the tune­
tiona ot government 1 he will be a public ottieer • . . ••". 
... .. .. 

Chapter 202 ot the Rev.Ued Statutes 1959 r~t~ to ~era 
ot the st&te Jlelltal. Health Ccwt' ••ion contaw prov1a1ana which 
demonatrate tbat IUCh members are off'1eeta under the above cl ted 
authoriti-es . Section 202.031 provide a in part 2 

111 . There 1a bereb~ created a •state Mant&l 
Health Coaaitusion' o~·~ ~five nwmbers, 
to be appointed by the governor by and with the 
advice and conaent ot the aen:;~i at leaet three 
of llhom shall be pbya:l.cian8 a e4 1n the trea~ 
mant of ~ and mental 41aeaaea and nOne ot 
wham may be otherwise m~~ployees of the atate of 
Jl1aaour1. 

• •••• 
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"6. ( 1) The commission shall advise the director 
ot the division ot mental diseases as to all 
phases or professional atandards including patient 
care. training ot personnel, establ11hment of treat­
ment programs. obtaining adequate statts, establish­
ment ot medical and statistical records and opera­
tion ot practices in order that they may be compat­
ible with professional requirements. 

"(2) The commission shall advise the director in 
the approval and guidance ot research proJects 
and the distribution of research tunda. 

"(3) The coum1sa1on shall assiat the director 
1n establishing and ma~ntaining the beat possible 
practices in all mental institutions." 

The ultimate holding in the Bode caae cited above where the 
court quoted from the Bus case. supra, is that a public officer is 
one who receives his author! ty from the state and discharges some 
ot the tunctiona ot government in the performance of his official 
duties. We believe that membera ot the state mental health commis­
sion quality under these authorities and thua are "officers" with­
in the meaning or Section 8, Article VII, Constitution of Missouri 
1945. 

The next problem then ia -- are such members ot the commission 
"administrative positions requiring technical or specialized skill 
or knovledgea Within the meaning of the exception clauae ot Section 
8, Article VII. ot the Constitution. The Supreme Court ot Missouri 
has not apparently had occaaion to define what 1a meant by "admin­
istrative poa1t1ons 0 aa uaed 1n thia clause. L1kew1ae, we have 
been unable to find caaes that definitely define "administrative 
positions." 

Bouvier •s Law Dict1oJlll.l.7, 'lh1rd Revision being the Eighth 
Edition. Volume 1, page 138, de1'1nea "Adm1n1atrat1on of Government*' 
as: 

"The management ot the executive department ot 
the government. Tlloae charged with the manage­
ment ot the executive department ot the govern~ 
ment." 

Black's Law Dictionary. Pourth Edition, page 65, det1nes 
"administer" as: 

"To manage or conduct; to discharge the duties 
ot an ottice; to take charge ot bus1neea; to 
manage atf'aira i • • •. 

11 
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Black'a Law Dictionary at page 67 de~ines "administrative 
officer" as: 

"Politically and aa used in constitutional 
la•r, an o~ficer of the executive department of 
government and generally one of inferior rank; 
legally a ministerial or executive officer as 
distinguished from a judicial officer." 

The Pair Labor Standards Act and regulat~ona ot the adm1n1a­
trator issued pursuant thereto have made definite and clear ~a­
tinction& between executive positions and adm1nietrative posi• 
tiona • See 56 C .J .s. • Section 151 { 12) b, page a 666-670, and 
Section 151 (12) o, pages 670-672. While these distinctions be­
tween executive and administrative positions in business enter­
priees have become well established by ~ caaea with much legal 
writing on the subject, it 1a 11kely that the framers of the con­
stitution did not have these definitions in mind . 

It seems more likely that the framers of the constitution 
had in mind an officer or a pos1 tion more nearly akin to the 
det1~tion 1n 67 C.J.s., Ott1cera, Sect~on 3, page 105: 

11An ott1cer who is neither a judicial nor a 
legislative officer necessarily belongs to 
the executive department ot the government, 
and ia an executive or administrative otticer, 
whether it be a state, county, or precinct 
office. As contrad1at1nguisbed f'rom judic1al 
officers, all executive ott~cera are ~~·-
tel'Ul." 

See also discussion, 42 Am. Jur., Public Otticera. Section 29. 
page 899·900· 

This view is confirmed by the debates on this section of' 
the constitution j.n the Constitutional Convention. See pages 788 .. 
803; 5682-5689; 5716; 5965-5968. 

We hold~ theref"ore~ that "administrative positions" was 
intended by the framers of the conatitution to mean persona pos­
sessing either technical or specialized skill or knowledge 1n 
either executive or administrative positions, ae well as persona 
in positions in somewhat more subordinate positions who posaeased 
unusual special trai~ and skills. It was intended to include 
persona who might be chosen to admin1ster and conduct the atf'aira 
ot departments, agencies and inS ti tut1ona. We find no eVidence 
that it was intended to apply to boards and commissions. 
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Referring back again to Section 202.031 respecting the duties 
imposed on the Mental Health CODil11asion, it is apparent that the 
primary function of the COIIIIl~Saion is adv1Bory 1n nature. Their 
principal duties are to advise the director with respect to a 
number of matters set out in the statute. It is poasible to say 
that the eoiiiJliasion has one executive t'unction and that is to 
choose the director. Nevertheless, its principal tunct1on is 
advisory. Nothing in the exception clause or Section 8, Article 
VII, indicates that it bas application to "adv1aoey positions." 
We, therefore, conclude that the term "administrative positions", 
as used 1n the said clauae, was not intended to include adVisory 
positions with the state. 'l'h1.s being so, the first part or the 
section is applicable to the pcya1cians appointed as members or 
the State Mental Health Commies1on. That is, that thq ahall 
be a citizen of' the United States and shall have resided in this 
state one 7ear next preceding their appointment. 

JGS:mac 

Yours ve17 truly, 

HOJUU.H H. ANDERSON 
Attornq General 


