
/April 19, 1965 

Honorable Paul M. Berra 
State Senator, 3rd District 
Capitol Building - Room 429 
Jefferson City, Missouri 

Dear Senator Berra: 

OPDUON NO. 137 
Answered bf Letter 

(Finnegan) 

FILE 0 

I 2? 

You recently requeated the views ot th1a office as to 
Senate Bill No. 71, 73rd General Assembly, which would estab­
lish and regulate maximum hours ot duty tor paid firefighters 
in fire departments of cities, villages and fire districts hav­
ing a population of ten thousand inhabitants or more. 

The bill in brief prov1dea as follows: 

Section 1 of the Bill provides that except for certain 
enumerated exceptions found in Sections 2 and 3. no employees 
ot any city, town, village or tire district fire departments 
having in excess of ten thousand population ahall work longer 
than the hours set out 1n Section 2. 

Section 2 establishes and regulates the hours to be worked 
and When they are to be worked. It further excepts aome employ­
ees ot fire departments that do not actually fight fires and 
provides that the hours of such employees ahall not be in exoeaa 
ot the hours worked by the maJority of other city employees. 

Section 3 excepts trom the provisions ot Sectional and 2, 
the chief, volunteers and the members required to remain on 
duty during emergencies. 

Section 4 provides that no employee shall loae wages or 
benefits due to this act or due to the decrease of hours worked. 

You aak 1t this bill in questionable 1n any way. We under­
stand from conversations With you that opponents ot this bill 
have questioned the bill's oonat1tutionality on three grounds 
and you are asking if this bill 's constitutionality is indeed 
questionable on these grounds. 
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One ground ohallengea the general leg1alat1ve power to enact 
any legialation regarding the boura ot aerv1oe ot firemen. 

The argument 1athat a o1ty•a tire department la purely a 
local matter. aeparate and apart tram the intereats ot the people 
ot the state at large. 

'!here are no 1Uaaour1 casea on thia point, however, cru.rts 1n 
other jur1ad1ct1ona have tound that the legialature may not validly 
enact such leglalat1on regulating hours ot t1remen. See oaaea 
cited at 16 McQuillin, ll.ln1oipal Corporations, §45.03. 

On the other hand, courts have tound this WS.th1n the power 
ot the legislature and this appeara to be the general rule. This 
rule ia atated at 62 c.J.s. MUnicipal Corporations, §600, p. 1235, 
aa tollows: 

"The state • • • may regulate the hours of 
service ot 1ts firemen. Provisions for the 
establishment ot shifts or a platoon system 
tor firemen have generally been upheld as 
valid • • • • In the absence of oonatitu­
tional reatr1et1ona, the atate legialature 
may enact laws relative to the hours or 
service ot firemen without lntringing on a 
municipality • a right ot home rule and local 
aelt government • ., 

We may only speculate aa to Which rule the M1aaouri court• 
would follow. The state has a public intereat in the t1ght1ng ot 
tires within the •tate. F1rea do not follow municipal boundary 
l1nea. They may begin lfithin the bounda and spread outside or 
vice vena. It ia not purely a local tunct1on. Thus, it ia our 
view that the legialature probably haa the general power to enaot 
a bUl regulating tire department• and hours ot employment of tire­
men under ita police power. 

Opponent• of the bill contend that even it the leg18lature 
has the general power to enact such legialation. Senate Bill 71 
is limited in ita application only to c1t1ea other than constitu­
tional charter o1tiea. because ot Article VI, §22. Constitution 
ot Missouri, 1945. This Article prohibita the legialature from 
creating or tix1ng the powers. ctut1ea or compensation ot employee• 
ot constitutional oharter cities. The Article provides aa tolloww: 
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"' .., .. 
It 10 poaa1ble tbat the eourt.a cd IU.asoun ma7 detersn1ne tbat 

Senat.e Bill 71 fiXes o:v CrQ.tea the powel'•, dut1ea Ol' compensation 
ot ttremen ot eonat1tu~1onal ~er cities. 

lt 1a d1tt1cult to reaeonabl7 construe th1e bill to t1x or 
create powers ot tireaen. '»he oonat1tu.t1onal1ty ot th1a b1ll. 1t 
enacted -liito law, •¥ be obaUenaed 4Uld 1 t 1a ~aa!ble that the 
cola't;a -., tind it to be cre-.-ms OJ' t1.X1ng d!J,$1ea or COJIIPenAt1on 
ot firemen. 

Be~\1on 4 ot the bill# vhieh provides that no fi_reman "aball 
auf'ter an;y reduot1on in cn\1&1 p&J", lick leave t1me, vacation 
Ja7 or t.S..e, or &n7 other benefits be1ng received·" be•uee ot 
tbia act 011 a deo~ae 1n hours wo,-ked aa provided 1n th1a act, 
oould poaa1bl7 be conatrued 'bJ the oouri aa violating Artiole 
IV, 622 ot the conat1tutj.on. lt 1s posa1ble that tbia could 
be oonttNed ttl' the courts to be fiXing the du~1eG or compen­
at1on ot emplo7eee ot oonatitut1onal obarter o1t1ea. 

'Rhe Mtaaoar1 Supreme Court &1 Bano 1n C1tWt Joplin v. -l'ft!l c •• ,1on ot M1eaun, 329 s.v.2a ~. b;r • ..,. ot 
o · e1d · t 'the· 'He\'&1iiS Wage Aot (Seotion 290.2lo-

290.310) were appUed t:o emplo,-eee ot conat1 tut1onal charter 
01 t1ee 1 t would be unconat1 tut1onal aa t.o auQh ci tie a aa fiXing 
compenaatlon prohibited b;y .A.niole VI, §22. The court said, l.c. 
692: 

"• • •It 1a &lao a fam111ar 1'\lle ot oonsi;ruo-
tlon $ha~ When one QonatNotlon of a atatu~e wlll 
.see '' unoonst1~~1ooa1 and anothe~ oone-twotton 
will make 1t oon.st1tut1orut.lt the la'tet- Will be 
made it it 1e z-euonable. at.te ex 1nt. Mc.lt1ttr1ok 
1r. American ·Col~ ln&t. Co., 336 Mo. 406, 80 S.W.2d 
876, 883, and -.ea cited. To conatr..te ~e Aot ae 
applicable to 41reot. emplo7ee• ot public bod1ea 
would make it unconstitutional aa to &11 citie• 
adopting their own CharteH ,.,_der the proviaiona 
ot Sec. 19. Art. VI, ot the Conat1t1.lt:1on beoauae 
sec. 22 ot Art. VI prov1dea: 'No law &ball be 
enact~Cl creating or fixing • • • oompeneat1on ot 
an7 DJ\Ul1oipal ottlce Ql" emp1o,..nt, tor &n7 o,1t;r 
frtUid.n$ or adoptinS 1 ta own oharter • • *. Pur­
tbermore. the les1a1at1ve h1•to~T of ... tJle -A.ct 1nd1-
catea 4U1 intent to limit 1ta appl1e&t1.on to emploJ­
eea ot oontractora conatw'Ot1nS public works on 
contracts w1 th public b0d1ea. Th1• aeems clear tl"'JD 
a cona1<lerat1on ot the language ong1n&U7 uaed 1n 
House B111 294 tbat waa lett out ot the Houae Com­
mittee Substitute tor Houae 8111 294, which waa the 
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measure enacted by the 1957 Ocnera.l Ascembl.7. 
We therefore, hold that the Act does not apply 
to employees ot pubUo bodies. " 

The oourta ot M1aaour1 may f'1nd that the dictum of the Missouri 
Supreme Court En Bane in such case regarding the validity ot the 
Pren1l1ng Wage Law 1t applied t o employees of conat1 tutional 
charter o1t1et may apply equally to a legislative attempt to tix 
Jll1n1JII:Um aal•r1ea or other oond1t1ona or eq,loJDI8llt tor t1remen ot 
auoh cities. 

Opponente ot the bUl alco challenge the bill ae a special 
law 1n violation of Artiole In. §40, which prohibita the legis• 
lature from passing local or special l&wa: 

n (21) creating offices, pt-eacl"1b1ng the powers 
and duties of officers 1n, or regulating the 
attaira of counties, cities, town8h1pe, election 
or aehool d1atr1ct&J • • • 

"(27) regulating labor, trede, mining or manu­
tactur1ng; • • • 

u (30) where a general law can be -.de applicable, 
and whether a geneN.l law could have been made 
appUcable 1s a Judicial question to be judicially 
determined w1tbout regal'd to any leg1alat1 ve 
assertion on tbat sub.1ect." 

Senate Bill 71 appliea only to penons et.Qplo7ed by tire 
departments ot cities, tolma_ vill.agea and tire d1atr1cta witb 
over ten thouaanct population. It excepts the person 1n charge 
ot the fire department and volunteers troll 1 ta provia1ona. It 
&lao treats those employees or the 1'1re Oepal"tment who do not 
aotuall7 tight f1rea d1tterentl7 than the t'1ret1ghtera. Sinoe 
it baa thaae different ol.&as1~1Cf.tiona. 1t might be attacked 
aa a apec1al law 1n violation or Article In, §40. 

A law 1a not a special law merel7 because it does not applJ' 
to evel'701le 1n tba atate. A law ma7 be general if it re1&tea to 
persona or things as a class rather than relating to particular 
persona or th.1n.gs. state v. Ward, 328 Ko. 658, 40 SW2d 1074J 
Walters v. C'ity ot St. Louis# 259 SW2~ !11. 

'l'he clasa1t1oat1on must l"eBt upon aome reasonable b&a1e and 
not ~ a purely at-b1traey d1.v1s1on. P.~ala v. Courson, 349 Mo. 
1193, 164 SW2d 3(>6. 

'l'heretore, 1~ is our view that 11' tile clasa1tioat1ona 1n 
the bill are found b7 the oourta to be baaed upon reason and 
are not purely arb1 trary, the b1ll if passed would probabl.J' 
not be held b7 the Courta ~ be a apeoJ.al law. Probably ~ 
challenge of the law wo\ll.d b6 on the ground ot unreaaonableneaa 
ot tbe olaaa1£icat1ona. 
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We have attempted to 1n1'orm you ot the major groWlda that 
the conat1tut1onal1ty ot th1a bill would be questioned 1n the 
courts U tinallJ' passed. The bill 111.7 poaaib~y also be chal· 
lenged on other grounds which we cannot toreaee at thia time. 

We oannot with assurance predict .nat courae the courts 
would take 1t the bill ia t1n&ll7 enacted. While the act it 
enacted 11a7 be attaoked 1n the oourta • a preaumption ot valid! t7 
will attach to the enacted statute ..,_d the oourta Wlll uphold 
ita validity unleaa it clearlY contravenes some constitutional 
provisions. State v. Weindorg. Mo •• 316 SW2d 8o6. In addition, 
it tbe oourta should find one aeotion ot the law 1nval1d the 
remainder ot the act wUl not be invalid 1t it 1a complete 1n 
itaelt without the invalid ponion. State ex rel . McDonald v. 
Lollis, 326 Mo. 644, 33 SW2d 98. 

• 

NOIUIAH H. ANDBR80N 
Attomey General 


