
Opinion No . 120 
Answered by Letter (Stevens) 

February 25, 1965 
F l LED 

12~ 
Honorable W1lltu D. lt1ane 
PJtoaeout1n& Att01'1\e7 ot Prtmklin CountJ' 
tJnion, M1aaour1 

Dear Sir: 

Ill J'GUr letter o-r Pebl"U&&"T 13, 1965, addNaaed to thia o~t1ce 
,-ou requeat an op1n1on or a recoaaendation on the tollowinS: 

"can a probate JUqe d1equal1f7 htuelt 1t he 
teele pre.fucU.ce6 ap1tu~t anr one p&1"tJ' 1n anv 
matter betore IWa or J.n wh!® he lllis:ht have an 
1ntweat? 'J!bi.a~ or oourae, 1a the ca .. whwe 
no objeotiona have b"n ade and l\0 3\117 baa 
been aalced tor 1D the matter . • 

S.ot1on "72.060 RSMo 1959, panpbraaedf atatee that no .fudge 
or -grobate aball 11' 1n a caN 1n whloh he 1a interested ~ 1n 
which he 1a biaaed or prejudiced apli\at arq- ot the 1ntoreetec1 
parties. It turther prov dee that 1t an ob.Jeot1on 1a made_. ver1-
t1e4 by .U1dav1t ~ the cau.. ahall be certified to the Circuit 
Cour~ . 

You a tate tbat no ObJection baa been made. 

It a judge teelJ that he 1a bia.Md or preJucttced, 1n our 
opilUon it 1a not ~ bla prerogative, bu' h1a duty to atate INCh 
a taot 1n the oert1r1cate and to certit'J' the case to the Clrouit 
CO\Il"t . 

'Jhe caae ot PhUlipl n . Blcaa!J\g 121 s. w. 2d 62. 6J, 1a J.U 
point on thiJI queatlon. 

Here the pl"'bate JUdp oet1t1e4 a oauae to the C1rcu1 t court 
and stated no re&IOJl tme hie baviq done ao. The Court held aa 
tollona 

•xt will be noted the procee41Dg waa cer­
tified to the oiNuit o~t upon th mot1on 
ot the probate Juds•J that there 1a notb1ng 



1n the Ol'Clftt abow1na tbat the probate 
Judp-. d11QU&1Uied to dat«rrl1ne tho 
oauae • nor UOW1D& that 8.1\Y' Jeotlon o:r 
~~qSeat1on •• •4• that he •• cttequa1-
1t1ed. bOr 4oq the order NOlte that either 
putJ' 1ll inteJ!!ftt CODJiented to tbe 0 Ui.ca­
tlon. 

• (1 J t'he pJ'Obate court lacked powu to 
o~tt.r the o vee unl••• tb... ... a -
atential OOIII)liaDoe with tbe pJMWlaiODa ot 
Motion 2053, a.s. 1929, Mo. • ADD. ' 205!, 
p. 29J6. 

"(2 J Dle probate eCNrt havina DO .fur"1•-
41otlon to oer1JifJ' the cauee to the oirouit 
court, tbe latter court •oau:b-ed DO Juria-
41otlon. llol"r18 v . Lane, ._. 110. App. 11 tn 
N S.tate Of A1 eA, 80 Mo. App • 551. Xt 
the Ol"der cUaol• that the ta • 
•• 1n tact diaq lUted, and tbat the par­
t1ea ln ifttereat requeate4 or oonaented to 
the truater, althOu.&h tora1 att1darit 
waa tUe« sa prori4e4 1D atot1on 205,, ~, 
a cu.tterent queat1cm would 'De presented. 

OUr Supr.., Court ba• held 1n • wi•tMt oaae, state va. 
8ell41 36'7 s.v. 2d 522, tba it u DOt oal.J" prcper tor a 3udae '\o 
d1aqu11tJ hS•aalt 1n a •tter in 1fh!Oh he ia intere•ted, but lt 
1a h1a ®t7, tU Ceun .-tat1A; tbat & trial .fudp ahould Ntire 
wheMVer PHJ\14S.oe 1a ~Nge.-ted, either bJ' attid&Yit, or bz f!l.! 
OWD oonaoienoe e 

lrl new ot the atatuta and deo1at_coa ot tbta atate, we are 
ot tbe oplDloa that a probate 3u4&• -r d1~117 h'••U e..n4 
ofllltU)" tM oaH to the Ctrou.tt Cou.t 1 ut tbe oert1t1oah ehould 
cCiftta1D tM reaaon or ne80JUI t01: b1a cUICNal.Uioation. 

Your• Vef:7 tru17, 


