Opinion No. 120
Answered by Letter (Stevens)

February 25, 1965
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Honorable William D, Kimme

Prosecuting Attorney of Franklin County
Union, Missouri

Dear Sir:

In your letter of February 13, 1965, addressed to this office
you request an opinion or a recommendation on the feollowing:

“Ccan a probate Judge disqualify himself if he

feels pre againat any one in any
mttu- him or in which he might have an
interest? This, otm,utluu where
mobjmzmhcn made and no Jury has

been asked for in the matter.”

Section 472,060 RSMo 1959, states that no
of probate shall lltinauuinl zamhmtm-mw
which he is biased or pre against any of the interested
ies. It further prov thtt if an objection 1is made, veri-
cﬂo:tbyartunit.tummlum ied to the Circuilt

You state that no objection has been made,
Judge feels that he is biased or prejudiced, in our

If a
opm-n!. is not only his prerogative, dbut his duty to state such
a fnot certificate and to the case to the Circuit

The
peint

the

case of mi" ve. ne.‘m m S.Ww, 24 Gﬂ 6_;’ is in
on this question.

Here the probate certified a cause to the Circuit Court

and stated no reason for having done so, The Court held as
follows:

"It will be noted the proceeding was cer-
tified to the circuit court upon the motion
of the probate judge; that there is nothing



Honorable William D. Kimme e

Our Supreme Court has held in 2 eriminal case, State vs,

Selle S.W, 24 522, that it is not only or a Judge to
ai Mhlntmuﬂdhmmud,mtt
is his s the Court stating that & trial should retire
vhenever prejudice is suggested, either by t, or by his
own_comseience,

In view of the statute and decisions of this state, we are
dtho’_m-l a probate may disgqualify himself and
certifly case to the Circuit Couwrt, bdut the certificate should

E
!

or reasons for his disqualifiecation,
Yours very truly,

NORMAN H, ANDERSON
Attorney General



