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ELECTIONS : 
B.A.!U)TS: 

County Cl erk cannot r equire appl i cation 
for absentee ballot t~ be sworn t o . 

ABSENTEE BALLOTS: 
COUNTY CLf.RK i 
AFFIDAVI~S : . 

' 

OPINI ON NO. 327 

October 13, 1964 Fl LED 

Honorable Virgil Conkling 
Prosecut ing Attorney 
Wayne County 

3h7 
Pi edmont, Missouri 

Dear Mr. Conkling: 

Your letter of September 18, 1964, r equests an opini on 
concerning applications for absentee ballots . 

Your letter, in part, states : 

"Section 112.030, Revised Stat u tes of 
Missouri, 1961, charges the County 
Clerk with the task of ascertaining 
the r i ght of each applicant to vote 
at such election, by ' examinati on of 
the records, or otherwise ' . I n t he 
absence of permanent r egist ration 
there was no election records~ as such, 
t o examine. " · 

You ask if the county cler k i s authorized to r equir e 
applicat i ons f or absentee ballots t o be verified. Secti on 
112 . 020, RSMo 1959, provides: 

"Application-for ballot made in per son 
or by mail.-~ elector as defined i n 
t he foregoing section expecting t o be 
absent from the county of his r esidence 
on the day of the election, or expecting 
to be prevented through illness or 
physical disability from per sonally going 
t o the polls to vote on el ection day, 
within thirty days next bef or e the date 
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of the election and up t o six o ' clock 
p.m. on the day before any electie~, 
may make application in person~ or by 
mail, to the county clerk cr, wher e 
existing, to the board of elect i on com
missioners, or other officer or officers 
charged with. the duty of furnishing 
ballots for the election in·his v0ting 
precinct, for an official ballot for · t ne 
precinct to be voted at t he el ection . 
In the event the elect or rec~vers f r om 
his illness or physical disability 
suffi ciently to pe~it him t~ present 
himself at the proper pollin.g pl.ace 
f or the puJ.1>ose of casting h i .s bal.J.ot , 
or in the event the elector 3 having 
expected to b.e absent., i s in the county 
of' his residence on election d.a::f S> t he 
absentee b~ot cast by the elector 
shall be void, and the el ector shall 
notify the county clerk of t he remov~l 
of the disability before six o •elock 
p.m. on the day f ollowing the ds:y of 
election." 

It will be noted that an elect or may make appl ication 
either in person or by mail, and that the application should 
contain· a statement concerning his expected absence from 
the county or the facts relative t 0 his i l.lness . There i.s 
no requirement that the statement be v-erif'ied . 

Section 112.030, RSMo, {Cum. Supp . 1963) requ:tres 
that the application may be made on a bl ar1k fur fti shed 
by the county clerk or in wri·t ing sent by first- cl ass 
mail. It provides further that the county e1ark shall fur
nish the elector with the ba.J.J.ot after ascertaining his 
right to vote and that the count y clerk shall. not :tarnish 
the ballot to anyone not lawfully entitled t o vole. 

Again, there is no requirement that the wri t t en applica
tion shall be verified or if he applies in per son t hat he be 
questioned under oath. No precise method is out l ined a s to 
how the determination shall be made concerning his r i ght 
to vote ot her than "examining the r ecor ds" . 
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This means that the county cl er k should make any 
investigat ion that he deems necessary and should not 
.furnish the elector with the ·absentee ballot if the 
cler k det er.mines that the applicant is not "l awfully 
entitl ed to vot e". -

.. Under Section 114721 . RSMo 1939, t he appl icant f'or an
absentee ball ot was required t o sign an affidavit» verif y
i ng the facts in his application. 

The r epeal by t he Legis lature of this r equirement 
evidences an unmistakable intent by the Legislature to 
el iminate the requirement that the application for an 
absentee ballot must be verified by affidavit of the 
appl icant . 

Under Section 112.050 no charge can be made f or the 
aclmowl edgment of affidavits t rescribed LTl Chat t er .ll2..; 
RSMo. Ther efor e 1 if the coun y cl erk or -alect on boara. 
coUid make a rule r eqgirinf an affidavit ~ a charge could 
be made by t he notary pubi c f or the affidavit which is 
not "pr escribed" in such chapter . This obviousl y would 
be contrary to the intent of this chapter - that no charge 
f or a.f.fidavi t s should be made . 1'h.is is a f'crther reason 
indicative of the legislative intent to eliminate the 
e.f'fidavi t. 

I f the eliminat ion of this affidavit from the appli
cation seems t o indicate a r elaxation of precautionary 
measures, we wish to point out that Section 112 . o40, ~~Mo 
1959, r equires that the absentee voter r eturn the ba.l.lot 
in an official envel ope containing an aff'idav.i:l; wherein 
t he el ector swears that he is lawfully entitl.ed t o vote, 
the reason why he cannot vote on election day and other 
pertinent f acts concerning his el igibility to vote. 

Section 112 . o4o, RSMo l 959, provides: 

"Official to initial ballots and enclose 
in envelopes fo~ransmission to voter--
form of envelope--official ' s affidavit. -
It shall be the duty of the CJunty clerk 
or board of election commissioners or 
other officer or officer s as af resaid t o 
write upon suah ballot or ballots his cr 
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their 1nitials1 and enclose such ballot 
or ballots in an envelope unsealed to be 
furnished by such clerk or other proper 
officials; which envelope shall bear the 
name1 official title and post of'f'iae 
address of' such officer or officers1 and 
upon the other side a printed affidavit 
in substantially the following forms 

"state of ••••••••••••••••·j 

"County of •••••••••••• • ••• 
ss. 

"I1 •••••••••••••••••• do solemnly swear 
that I am a resident of the •••••••••••• 
precinct of' the town or city of •••••••••• , 
or/of the •••••••• • •••• ward in the town 
or city of ••••• ~ ••••••••• , residing at 
•••••••••••••••• , in said town or city 
in the county of ••••••• • ••••••• and state 
of Missouri, ·or/that I am a resident of 
the ••••••••••••••• pre~inct of •••••••••• 
township in the county of • ••••••••••• and 
state of Missouri1 a.nd not living in a town 
or city, that I have been a resident of 
such ward or precinct for ••••••• months 
last past; that I am lawfully entitled to 
vote in such ward or precinct at the •••••• 
•••••••••• election to be held on ••••••••• 
•••••••••• ; that on account of •••••••••••• 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • J 

(Absence from the county of m:y r esidence, 
illness or physical disability) 

I expect to be prevented from going to the 
polls to vote on such elect ion day. 

"I further swear that I marked the encl osed 
ballot in secret, and that I have not voted 
and will not vote elsewher e, or otherwise 
than by this ballot at this el ection. 

• • • • • • • • • • • • • • • • • • • • • • 

"Subscribed and sworn to before me, an 
officer duly authorized under the laws of 
this state to administer oaths, this ••••••• 
day of ••••••••••••••••• A.D. •••••••••••••• 

1\ 
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and I hereby certify that the affiant 
has exhibited the enclosed ballot to me 
UlllD8.Tked; and that he then in my 
presence, and in the presence of no 
other person and such manner that I 
eould not see his vote, marked such 
ballot and enclosed and sealed same in 
this envelope without my seeing or 
knowing his vote, and that the affiant 
was not solicited or advised by me to 
vote for or against any candidat e Qr 
proposition. 

• • • • • • • • • • • • • • • • • • • • • • • • • 
&·········· ·········&···· {Official capacity) 

If the elector falsely swears to this affidavit, he 
may-·be prosecuted under Section 112.110 for the commission 
of a felony. · 

OONCWSION 

It is the opinion of this office t hat an elector may 
apply for an absentee ballot, either by mail or in person, 
that the county al.erk is not authorized t o require the 
appl.ieation to be verified by affidavit of the applicant, 
that it is the duty of the county cl.erk to ascertain if 
the elector is legally entitled to vote by such means as 
are reasonable and necessary, and that if the elector 
falsifies the required official. affidavit on the envel ope 
containing his baJ.lot, he may be prosecuted as provided by 
Section 112.110, RSMo 1959. -

The foregoing opinionl which I hereby approve~ was 
prepared by my Assistant, o . Hampt on St evens . 

Y@ur s very truly, 

1low:s~£xio~ 
Attorney Gener al 


