
H. M. Bardwicke, M. D. 
Acting Di1:ector 
Division of Health 
State Office Building 

July 1, 1964 

Jefferaon City, Missouri 

Dear Dr. Hardwicke: 

Opinion No. 250 
Answered by Letter - Randolph 

This office bas been asked to advise the DivisioQ of 
Health with respect to two questions arising under United 
States Public Law 88-164, 42 USC 2661, et seq., concerning 
mental retardation facilities construction. 

This Federal statute requires that a single state agency 
must be designated by a state plan as the sole agency for 
the administration of the plan, or such plan must designate 
such agency as the sole agency for supervising the administration 
of the plan, and, further, to provide minimum standards for the 
mainteoaaee and operation of tbe facilities which receive 
Federal etc:! thereuader, and tbat a State Advisory Council shall 
be cle81goated, to include rapreseotatives of state agencies 
concerned with planning, operation or utilization of facilities 
for mentally retarded and c,._,nity meatal health centers and 
those government organizations concerned with educatioa, ~~ploy­
meat, rehabilitation, welfare and health, including representatives 
of consumers of the services provided. 

The first question that arises is whether Section 192.240, 
&SMo. 1959, desianating the number and composition of the State 
Advisory Counctl, permits enlargement and incluaion of representa­
tives required fo~ the Advisory Council under Public Law 88-164, 
aod, if not, can ouch a council be otherwise set up? 
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A second question is, since the Division of Health baa 
been design•ted as the state agency to receive federal funds 
und~ Public Law 88•164, does the Divisi.on of Health have 
jurisdiction to establish and maintain minimum standarda· of 
ope~ation and mainte»ance of facilities ~eceivina aid under 
this Act, incluclin& hospitals operated by another state agency? 

The vie- exp%essed io this letter are confined to the 
i.mpleraeotatioo of Title 1 of Public Law 88-164~ concerning the 
CQQatruct1on of research centers and facilities fol!' the mentally 
reta~rdecl and Title 11 thereof concerDed with the conatrjction of 
cODIDlunity mental health centa~s. 

The Conatitut:ion of Hisaoui, At:ticle III, Section 38(a), 
states: 

n * • * Money or pcoperty raay alao be 
received from the Unite4 States and be 
redi&tributed togethex with public money 
of this state for any publie purpose deaignat·ecl 
by the Unf.t:ecl Stat:ea . " 

Public ~w 88•164, Title I, Part C, Section 134 (42 USC 
2674), covering research canters and facilities for the meotally 
retardecl, states 2 

" * * * 4D7 State deatriraa to take 
a4vaotase of this pa~t aball subml.t a 
State plaa for carrying out ita purpoaes. 
Such State plaP IIIU8t•• 

" (1) designate a single State agency as 
the aole aseacy for the adeia1stration of 
tbe plan, o~ designate such agency aa the 
aole agency for superviaius the admio1strat1on 
of the platt; •• 
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Public Law 88-164, ~itle II, Section 204 (42 USC 2684), 
covering construction of ccnmmlty ..atal health centers, stateec 

11 
• * * any State deairing to take 

advantage of this title shall submit 
a State plan for carrying out ita purposes. 
Such State plan must•• 

.. (1) designate a single State agency aa the 
sole asency for the admia1atration of the 
plan, or deaignate such agency as the 
wale •seney for auperviaioa the administration 
of the plan; " 

Both Sections 2674 an4 2684 of Title 42 USC :require that 
the state plana thereunder "p:rovicle for the designation of a 
State advisory council which shall include reprasaotatives of 
State aaeociaa concerned with plannioa, operation, ox utilization 
of facilities for the mentally retarded and of nongovernment 
oraao1zat1ooe or groups concerned with education, employment, 
rehabilitation, welfare, and health, and including representatives 
of consumers of the services provided by such facillties". 

Section 192.240, BSMo 1959, provides as follows: 

"There is be%eby created a State Advisory 
Council of aeveo .-.bars, who aball be appointed 
by tbe aovernor by aad vitb the advice and consent 
of the senate. Eact.e:aaber of the a tate advisory 
council aba11 serve for a term of two years 
from and after his or ber appointment and 
conflr.tioo. laid adviao~y council shall be 
COIIlpo&ecl of c1tiaeos of this state Who have 
resided in this state not leas tban five years 
tm.&diately prior to their appoiD~nt and sball 
include at least two repreaeotatives of the 
consu.ars of hospital service, with the other 
IIBiabers representing state goverm.ot and 
noa-gover..aot orpaisatioaa iD tha state which 
are £a.iltar with the ueeda of health services 
in urban aacl rural areas of the ate. the 
aaeaabers of this council -Y not receive aay 
compensation other than for actual travel and 
subsistence wbao acting officially aa .-.bars 
of tbe adviaory council. The adv1aory council 
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shall be empowered to consult with the 
division of health oo the official state plan 
for tba construction of additional hospital 
and health ceater fac111tiea. The director 
of health will approve such appllcationa 
for fede%al aaaiatance 1n the construction of 
boapitals and h .. lth canters •• •Y be 
coosidered ~1aable after consultation with 
the adviao..:y counuil .. " 

It aeeme likely tbat the Governor could appoint to 
tba State Adviaory Council under Sectioo 192.240 all tbose 
categories of peraoas described in the above quoted language 
ia the Pecleral Net.. That ie to aay, ·~· repzesentioa 
state aovera.ent aad noo-gover~t orpaiutiooa in the state 
wbicb are familiar with the needa of health aervicea in urban 
and rural ar .. a of the state" (quoted fr• the State statute) 
could very well be "repreaentativee of State qenci.es concerned 
with plano ina, operation, or utiliu.tJ.on of facilities for the 
Mntally retarded and of nongovernaaot organiaationa or sxoupa 
concerned with education, e~aploJMQt, rehabilitatloa, welfare, 
and hMltb" (quotacl fJ:OII the rect.ral Act). 

Likewiae, nat luat two repl'eseotatives of the conauaers 
of hospital service" (from tbe State statute) could include 
"repreaentativaa of coosw.rs of the services provided by such 
facilities" (frOII the redaxal Act). 

However, the fact would have to be established that the 
present State Adviaol'y Council, aa presently constituted or as 
JBOditled by the Covemox by appo1nt.eota aocl removala, actually 
conforms to t he requir ... nts of the aclvisory councila described 
in Title I and Title II of Public Law 88-164. A latter from 
the Cove¥nor to the effect that the couacil includes _.,.ra of 
tbe types described would be sufficient. 

Oa the •tter of the authority of the Divisioa of Realth 
in the ~em!aas, we quota Section 192.025, BSMo. 1959: 

'lfhe clivisioo of health of the state department 
of public health and welfare la hereby deataaated 
the official aaeocy of the atate of Missouri to 
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receive federal funds for health purpoaea. 
The division shall comply with the acts of 
congress and with any rules and coaditions made 
by any federal agency in reprd to the use and 
diatrlbutioa of auch funds. Such funds shall be 
depo•ited in the state treasury aod kept 1D 
auch separately dealgaated funds as may be 
required to carry out the purposes for which the 
federal grants are made. Dl•burs81'118Dta of 
aucb funds from the treasury shall be made on 
wrranta 4uly 1ssue4 on requiaitloos of the 
division. The gene~al aaaeably shall appro· 
priate such funcla to the uaa of the division 
for such pu~poaes. " 

Section 192.250, BSMD. 1959, reada: 

''The diviaion of health of the depart:DleDt 
of public health and welfare is hereby 
designated the official state qency to 
receive any and all federal and othex arants 
ancl aids for •kiD& a a1avay aad for the 
coostruction of hospitals and health centers, 
provided, that private arants and aida to private 
hospitals, health centers and unita in thia 
state, by will, deed or gift shall vest in 
such private :l.nstitutiona uodax tba teau 
and provisions of auch will, deed or ai1t 
ancl the c11via1on of health of the depart• 
meat of public health and welfare aball 
have no right, title, interest or control 
over aranta and aids to private hospitals ao 
graated, unless granted in said will, daed 
ox sift. It aball be empowered to receive an7 
and all such cranta and aida UDder the ttmU 
of such graota and aids and to paJ theaa out 
UDder any and all provisions ae IIIJY be 
attached to such grants and aide. It shall be 
authorized to render such reporta -:~.& may b• 
required under any ancl all grants aocl aida; 
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erovide such minimum standarcla for 
maintenance ancl operation of hospital! 
and lull.th centers as •x be reauirtcl ynder 
the terms of such arants and aida i and to re­
quire caapliance with such standards in tba 
case of hospitals ancl health centers which shall 
have l'eceivacl such Rants and aicls. h (Empbasis 
added) 

Section 192.250 is bl'oad enough to include cooperation with 
the Federal authorities and conformity with Public Law 88•164, 
1ncludiD& federal requiremeots of minillum atandarda of operation 
and •intenaoce of facilities receivioa aid under the Mental 
Retardation facilities Construction Proaram, regardless of 
wbetber such facilities are operated by the Division of Health, 
tbe Division of Mental Diseases, or any other public or private 
qeocy. 

Tbia office advises that the State Advisory Council conforms 
to the requira..ots of Public taw 88-164. 

We fU%tber advise tbat the Division of Health, aa the State 
aaency tmplemeotlng Public Law 88·164,baa jurisdiction to establish 
and •1nta1n ld.oimuaa standards of operation and •intenance 
of facilities receiving aiel under that act, 1ncluc11n& hospitals 
operated by other state aaenciea. 

Very truly yours, 

!HCiflS r . IAQJZTOtf 
Attorney General 


