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anavered by Letter

Honorable Robert B, Paden
Prosecut ing Attorney
veKalb County

Mayaville, “issourl

Vesar ¥r, Paden:

This will acknowledge your letter dated January
8, 1964, in which you reguest the opinien or advice of
this office comceraling the liabllity of ths 3tate of lissouri
for certain crisminal costs.

de have ingquired of the Comptreoller with respect

to the speeiric case to which you refer, 5

« It appears that in that case °
was convicted and sentenced several years prior to the
date of M, Trigg's Torm letter of January 10, 1962, so
that in any event it could not be sald that the eireuit
:3“'!{ 9:5 your county was mlsled by the letter of January

» -

Mr. Trigg's letters both had reference to the
situation where a defendant has been convicted and sentenced
and thereaftor parcled, It does not pertain to the situation
resulting fron a suspension of sentence,

as Y, Tr inted out in his letter of January
10, 1962, Seetlion 549.150, RiMo makes it the dy
gmp_ granting the ole te require the payme
costs or security therefor unless the persen parcled is in-
solvent, Jeoreover, the same settiaonfurther provides that
if the defendant at any time prior to final dlscharge
becomes able to pay the costs, it is the ;
to regquire the costs to be pald before gra a ©.
It was for that reasen that Mr. Trigg suggeated that “"whemever
possible” the circuit clerk hold the bill of costs until the
defendant is discharged eor the parole revoked, so that the State
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would pay only that pertion of the costs which the court had
been unable to obtain from the defendant in the discharge
of the court's duty to require the costs be pald.

It is true that Mr, Trigg used the tera "final
disposition of the case", but the letter makes it clear that
what he had in =mind was not the technical =meaning of that
phrase at all. In his subsequent letter of July 23, 1962,
Mr. Trigeg clarified his earlier letter to make clear what
he meant the words "whenever possible”. In his letter of
July 23, 1962, Wr. Trigg cautioned the oireuit clerks that
under the provisions of Sectieon 33.120 RiNe, any fee bill re-
ceived more than two years after the date of judgment and
sentence could not be pald by the Jtate.

Reading the two letters together, it was obviously
Mr. Trige's intention to request the clerks that in the event
the defendant is coanvisted and sentenced and thereafter placed
on parole, the clerk should withhold sending the fee bill to
the State for n{;.ut in erder to enable the court in the
meantime to comply with its duty te require the paroles to
pay the costs, but that if the costs have not been pald by
the defendant at the end of some reasonable period prior to
the expiration of the Z.year period of liamitations, the fee
bill for any balance of costs then remaining for which the
State would be liable should be sent to the Comptroller's
office for payment. That is, it would be advisable to
withhold sending the fee hni for a period of 1€ to 20 months
after the date of conviction and sentence, but in no event
longer than two rs. ¥e believe that the Comptroller's
request, as clarified by his letter of July 23, 1962, 18 a
reasonable one, and accords with the law.

In your letter, you expressed the view that the
letter of July 23 overruled the previous letter (but, as in-

dicated above, we believe it merely clarified it) and also
"appu'oatlz overruled the case of 3 168
S.W.2d 1039." 1In our view, the letter » 1962, 18

entirely consistent with the case. The case
simply held that the 2-year statute of limitations with
respect to Tiling claims agalnst the State “does not begin

to run againast oriminal costs taxable against the S5tate until
such costs shall have accrued,” and that they do not acorue
until "final determination of the case."” The facts there in-
volved were that the defendant had been convicted of a capital
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of fense and thereafter appealed, The couviction was re-
versed and the case remanded for a new trial. In this
situation, the Court rw 1y held that the case had not
bun rfinally "deterained” within the meaning of the statute
% the State liable for costs. It was held that the
teram "determined” has reference to the termination of the
case with Tinmality.

P Insofar as the defendant Leo Harper was concerned,
the case againat him was finally deteramined long ago. His
Judgnent conviction, unappealed from, brought the case to
an sndi. On several occasions our couwrts have held that the
granting of a rnh ia no part of the trial of the cause
and 1is not an d-ut to bho cmictlm. This was the

holding in 8 309 Ho. 465, 274
Se.W. 731 and W.2d 607.

In the case, the Court specifically stated
that the granting mthnwtmudowihhho

ascertainuent of gn:us innocence and that "an application
for le cannot be -nomm until after a judgment of
conviction has been rendered # # & and that judguent has
become & finality." The Court there pointed out that the
udgment of convleum mnnd the plea of gullty of thn

fendants constituted "& final tm:u.uea of the cause.,"”
The basis of rulings of such nature 1s that after the {a&mm
and sentence has been entered, the case has been rinally
disposed of and that the granting of the parole therealter
constitutes a frouodim separate and n.mt from the case
iteelr, true whether or not the parcle is therealter
revoked and the sentence executed.

By way of contrast, where the *mﬁj? of
sentence iz suspended and the defendant 18 placed on probation,
the Z-year peried of umttstiem does not oommence Lo run,
for the obvious reason that the Judgment is agb final and
there is no "rinal determination of the cause ¢f course,
in that situation, the State is not liable for tha costs
unless and until there is a final deteruination of the cause.
de enclose herewith e%& nion of this office dated
Degember 13, 1962, teo Hi ble Charles U, Trigg, Comptroller
and Budget Director, whish rules the latter situation.
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Legally, the eircuit clerk has the right (as you in-
dicated) to bill the State for the ascrued oosts at the time
the defendant 1s granted a le and the defendant is then
insolvent., However, it d not Le necessary to do so at
such time 1in order to aveold the statute of lialtations, for
the reasen that the statute of lialtations would not explire
for a peried of two years after the date of Judgment and
sentence. Moreover, in view of the mandatory duty placed by
the statute upon the court granting the parols %o require the
payment of costs if the defendant should become able to do
50, we do not believe that either the court or the circuit
eleriks will fall to comply with thelir duties in effecting
collection of costa.

A8 we see it, the basic misconception of your
letter 13 the belief that the final determination of the case
does not result until the parcle is revoked and the sentence
executed. On the contrary, when a defondant 18 parcled, the
case is finally determined at the time the defendant is con-
victed and sentenced, inasmuch as parcle is peranissible enly
after a final determination of the case.

We trust that the views oxpruicd herein will be of
assistance to you.

Very truly yours,

TOWS F. FaGLETOS

attorney Geperal
JN:hm

Lno leosure



