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(1) Effect ive date of new s~~day Closi ng la~ 
is Oct. 13, 1963 and t her e exis ts no rea~on 
why it should not be enforced as of tha~ date 
( 2 ) In addit ion t o criminal sanctions im­
posed by t he law, a prosecut ing attorney has 
t he authority t o seek a civil injunction t o 
enjoin illegal Sunday selling as a public anc 
common nuisance . 
( 3) A pr ivat e party may sue to 

nuisance if he has suffered some 
special injury not common t o the 
public . 

August 13, 

OPINION NO . 
Honorable Daniel V. 0 'Brien 
Proaecuting Attorney 
St • Louia County 
Courthouec 
Poreyth and Central Boulevards 
Clqton 5, Miaaou.ri. 

Dear Mr. 0 'Brien: 

abate such 
peculiar or 
general 

You have requested an opinion with reepect to Senate Bill 
No. 49 aa finally enacted (the Sundq Qloat.ng law): 

( l) As to whether there is any reason ·~ 
said law should not be entoroed on and atter 
October 13, 1963, the er~ect1ve date; and 

(2) Aa to what civil remedies, 1t any, 
Section 1(4) of the Act makes available to 
prosecuting attorne.ys or aggr1evea p~1vate 
parties. 

In response to your first queat1on1 tne errective date 
or the Sunday Closing law 1& October 13, 19631 ninety aa,s 
after the adjournment or the General Assembly on July 15, 
1963 (Mlaaouri Constttu$1on o~ 1945, Articl' Ill. Section 29, 
and Section 1.130, RSMo 1959). There is not only no reason 
w}V the law should not be enforced on and af'ter such date, 
but it would appear to be the duty ot tbe ott1c1ala charged 
w1 th enforcement of the laws ct the State ot 1Useour1 to do 
so. Indeed, in a ease tiled against you 1n the Circuit Court 
ot st . Louis County as a teat or the validity ot the law, 
Circuit Ju~e Scbaat held it to be constitutional (GEM, INC., 
et al. v. 0 BRIEN). 

Concerning your second inquiry 1n addition to criminal 
proacr1ptiona provided by Section 1{1) ot tne law, Section 
1( 4 ) thereot makes ita v1ol.at1on a publle and coDIIlon nuisance. 



Honorable Daniel V. 0 'Brien 

The courts ot Missouri have, without exception, held it to be 
permissible tor the Legislature to deolare an act a public 
nuisance, 1n addi t1.on to proscribing such act as a cr1me . In 
State v. Tower, 185 Mo . 79, 84 sw 10 (1904), the court round: 

"The power or the Gener al Assembly to pass 
all needtul laws except when restricted by 
the State or Pederal Cona,1tut1on is plenar,r, 
and the Legislature has the power to declare 
places or practices to the detriment ot pub­
lic 1nteresta or to the inJury or the ~alth, 
mo~l• or welfare ot the oommunft.y, public 
nuisances, although not such at common law . 
!be General Asa .. bl7 1n the exercise or the 
police po~~r may decl are that a nuisance 
which betore was not a DUi&anoe . 

"Such an aot 1a properl7 within that power 
which ia conterred b'y the Conat.itution ot 
this State upon the General AsaembJ.7 in the 
<U.atP1but1on ot the powers ot our State 
government. [Lawton v. Steele, 119 N.Y. 
226 J MUgler v . Kansas , 1.23 U • S • 623 J 
Mathawa v . Railroad, 121 Mo. 298 J Moses v . 
Uni ted States, 50 L.R. A. 532 . ) 

"Because at common law smoke ias not a 
nuisance ~ ae 1a no reason whJ' the people 
or th1s St:ate--;-tnrough their representatives 
in the legislative department. m8.7 not change 
that law, and make it a nW.eance .E!£. ae when 
the location and surrounding o1rcumatancea 
1n their opinion an4 judgmctnt require tt. 
The General Assembly may adopt new regulations 
trom time to time aa the oooaaion and neoes­
a1 ty may require . The State hall no higher 
tunotion than the dut.J to provide tor the 
aatety' and comtort or 1 ta e1 t1zens. '1 

It 18 the duty of the prosecuting attorney or other officials 
charged with law enforcement to bring autt, 1n the name and 
at the relation ot tbe Sta~, to enjoin the commission of such 
public nuisance. Stah ex rel . 'lbraah v . Lamb, 237 Mo . 437, 
141 sw 665 (1911 ) . 
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Honorable l)an!el V. 0 'Brien 

In State ex rel. Lame v. Sedalia~ 241 SW 656 (K. C. Ct . of App . 
1922) ~ the court~ citing Thrash. oupra, stated: 

11'1'he prosecuting attorney can pPOpe~ly 
represent the public in the bringing of a 
suit to restrain a public nuisance within 
hie Jurisdiction, for he baa powers anal· 
ogoua to thooe exorcised b~ the Attorney 
General ot England • • • * and a court ot 
equity has Jurisdiction to restrain a 
public nuisance b7 1nJunot1on at the suit 
or the state or soce proper ott1cer repre-
aenting the a tate . " 

Furtheza; a private party ma,. sue to abate auch nuisance it he 
baa autt'ered some pe-culiar or •pecial inJuey not oOIUilOn to the 
genenl public; that 1a, difrerent in kind rather than degree 
trom the public injury:. Cl.UDJ~j.ngs Realty at Investment Co . v . 
Deere • Co ., 2o8 Mo . b6, 106 Sr.t 495 (1907) . In Christy v . 
C. B. & Q. R.R. Co . , 240 Ro . App . 632, 212 SW2d 476 (K.C. Ct . 
ot App . 1948), the court, citing CUQmings, supr~, stated: 

11ln ol'der to maintain an action for the 
nuiuance i.t is not enough tor the property 
owner to ehow t hat hie 1nj~ ie •»elJ' 
greater 1n degree than that surrered by the 
general oubl1c • His damage must be di.tterent 
in kind. fJ 

Again~ in M.i.saour1 Veterinaey Medical Assn . v . Gl1san, 230 SWd 
169 (St . Louis ct. ot App . 1950) , the court ottes both the rore­
go1ns case a 1n aupport ot the propoa1 t1on that: 

"A public nui~c• cannot be reatr~ed by 
a ouit of an individual auf£erblg no epec1al 
injury t'rom 1 t • " 

ot interest 1n determining what oonetitutea a autt1c1ent 
s~oial J.ntereat &l'e the cases or Clutter v. Blankenship, 
346 Mo . 961, 144 SW2d 119 (1940 )~ and ~a v . GrUf 1th, 231 
S\it'2d 875 {Springfield Ct . of App . 1950). 
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Honorable Daniel V. 0 'Brien 

CONOLUSIOB 

(1) Tho effective date of the new Sunday Cloa1ng law is 
October 13. 1963 and 'here exieta no reason why it should not 
be enforced as or that date. 

{2) In addition to the criminal aanctiona imposed by the 
law, a prosecuting attorne;r has the author1't7 to seek a civil 
injunction to enjoin illegal Sunday selling aa a public and 
coDillon nuisance. 

(3) A priva-te part,- lfl&.)' aue to abau auob nuisance it 
he has autfered :some peculiar or apecial injury not common to 
the general public . 

The foregoing opinion. which I hereby approve. ~as pre­
pare4 by UJ7 Assistant • J. Gordon Siddens . 

JOSunl 

Yours very truly. 

!'HORAS P. EMLE'l'OJ 
Attorney General 


