COUNTY COLLECTOR: Collector of county of second class
TRAVEL EXPENSES: may receive reimbursement from county

MILEAGE:

Honorable Brunson Heollingsworth

court for reasonable travel expsnses
actually and . necessarily incurred in
carrying out the official duties im-
posed by Sections 139.080 and 150,110,
RSMo 1959, '

OPINION NO, 283

September 10, 1963

Prosecuting Attorney
Jefferson County
Hillsboro, Missouri

Dear Mr, Holllngsworth:

This is in rvesponse %o your request for an opinlon dated

June 27, 1963, ag follows:

"Would you please furnish our County Col~
lector, Earl Toulouse, with an Oplnlon as
to whether or not he ls entitled to re~
celve mllesage.

"Thﬁ.encloaed consbitutes his request to
mne.

"situation: Traveling expense for the
Collector of Revenue in a second class
eounty on & yearly budget

"In the County of Jefferson, the Col-
lector of Revenue 1ls faced with a
problem of added expense for travel

to conduct his office properly. This
added expense of the follector is pald
personally, which benefits both County
and State.

, 120,080 The Collector has &
prob. £ division of property. It 1s
impossible for the Collestor to arrive
at & reasonable figure without First
inspect the property in question,
Thig involves a considerable amount of
travel throughout the County three %o
four times a month and even more in
heavy tax coliectlon.
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businesses throughout the County which
continue to go in and out of business.'

The general rule relating to the propristy of a publie
officer recelving compensation was atated in Nodaway County v.
Kidder, 129 SW2d 857, l.e. 860 (Mo. 1939):

"It 18 well established that a public
officer claiming compensatlion for of-
flelal duties performed must point oub
a statute authorizing such payment.”
[Cases clted therel]

I £ind no statutory authority allowing a colleetor of a
second class county specifilcally or all public officers of &
second e¢lass county generslly to recelve mileage. There 18 a
general statute, Sectlon 49,275, RSMo 1959, providing for mile-
age to public officers of first class eounbieg bubt it does no?b
apply to second class counties.

If 1t were the opinion of this office that mileage was com-
pensation then the rule stated above would apply and no mile-
age would be allowed as no statute exisbted granting it to a
county collector of a second class county. But, this offlce
had held in several opinions, the moat recent of which was
addressed to Honorable J, R, Fritz, under date of October 24,
1961, that a reasonable allowance for mileage as & reimburse~
ment for necessary expenses actually incurred in the perform-
ance of his offlclal duties was not compensation to an officer,
Henoe, the rule requiring exlstence of a statute in order
to claim compensation does not apply as mlleage for expenses
actually incurred is not compensation.

The Supreme Court has not spoken out on this particular
matter of allowing mileage to a county collector for expenses
astually incurred in the performance of his duties, but in
two cases, Rinehart v, Howell County, 153 gwed 381 (Mo.-3949),
and Bradford v. Phelps County, 210 BW2d 996 (Mofwigﬁﬁz, the court
held that a county prosecuting attorney was entitled to reim-
bursement from the county court for the expense of necessitous
atenographlic service, where no statute existed providing
for the gervice nor reimbursing for the outlay. The court
distinguished the outlays from income and held in the Rinehart
case at page 383, that the "', , , statubes relating to fees,
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to an income, and the decisions of this court strietly con-
struing those statutes, have nothing %o do with thls case
relating to outgo.!"

The court further held that even thougnh a statute
provided stenographic services to prosecubtors in larger counties,
this did not constitute expressioc unius est exclusio alterius
as to the prosecutors in smaller countles, but rather consti~-
tuted legislative recognitlon of the propriety of expendltures
for stenograghic assistance, The court stated in the Rinehart
case abt p. 383: '

"Such enactments, in view of the consti-
tutional grant to ¢ounty courts, should
be construed as relleving the county
courts in the specifled communities from
determining the necessity therefor and,

by way of a negative pregnant, as recog-
nizing the right of county courts to
provide stenogrsphic servises to prosecut-
ing attorneys in other countles when and
if indispensable to the transaction of the
business of the county, and not as favore
ing the citizens of the larger communities
to the absolube excluslon of the eitizens
of the smaller communities . , "

These cases were the basis for two opinions of this
office which held that prosecuting atbtorneys may be relmbursed
for actual and necessary travellng expenses inocurred in the
investigation of orimes. Attorney General's opinions %o
Honorable James L. Paul, January 23, 1941, snd Honorable
R, M, Gifford, August T, 1951, are enalosed.

The statutory situation considered in the opinlons re-
garding travel expenses was the same &s to stenographic serviges,
i,e., there were no statutes providing for travel expenses to
progecuting attorneys of the oclasa county involved but statutes
dld provide for expenses to gresecutara in larger counties,

The opinions inferred from the language of Rinehart and
Bradford that the courts would view the situation regarding
travel expenses in the same mamner as stenographic service,
i.e., hold that statutes and striet statubory construoction
necesgary for compensation did not relate to outge and that
statutes expressiy providing travel expenses for larger
counties, rather than excluding it for smaller counties, were

S
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a8 showing of legilslative recognition of the necessity and
validity of such expense, hence the opinions held that the
prosecuting attorney may be reimbursed by the county court
for actual and necessary traveling expenses incurred in "the
necessary fulfillment of the dutles of his office.”

It is not unreasonable, then, %o infeyr from the cases and
opiniong of this office that a collector of a second class
county may recover actual and necessary travel expenses in-
curred in the fulfillment of his statutory duties imposed by
Seetions 139.080 and 150,110, RSMo 1959,

As reimbursement of travel expenses 13 not compensation,
the prohlbition on compensation other than the salary pro-
vided by Section 52,420 R8Mo 1959, is not effective to bar
such veimbursement, Further, Section 49,275, RSMo 1959, which
provides for travel expenses to county officiels of first
clags counties "reasonably necessary to the efficient perform-
ance of his official duties," as the cases lndicate, is not
to be read as expressic unius est exclusio alterius, but
rather as indicative of a legislative recognition of the necess-
ity of such provisions to facilitate the expedient and effi-
cient carrying out of offieial dutles.

Conclusion

It is the opinion of this office that a colleetor of a
gsecond class county may receive from the county court reim-
bursement for reasonable travel expenses actually and necess-
arily incurred in the earrying out of the officlal duties
impoged by Sectlons 139,080 and 150.110, RsMo 1959,

The foregoing opinion which I hereby approve was prepared
by my assistant, Jeremiash D, Flnnegan,

Yours very truly,
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