
~ Co~ty Superintendent 
~ of School s : 

An election must be hel d in Gasconade County 
on Apr i l 2, 1963 ror t he of fice of County 
Superintendent of School s and i t is the duty 
of the County Clerk of Gasconade County to 
cause sufficient ballot s to be printed and 
del ivered to t he various s chool districts of 
t he county; and this bal lot shoul d contain a 
pl ace f or wr ite- in votes . 

B$-.:. l ots : 
Elections : 

March 12, 1963 

Op1n1on No. 115 

Honorable Randolph E. Pucbta, FILED 
Proaecuting Attorn~y 
Gaseonade County 
Hermann, Missouri 

Dear Mr. Pachta: 

Thia 18 in reaponae to your re·queat fQ<r en opinion dated 

February 25, l9f)3, which x-eada in part aa tollowss 

"I would appreoiate an opinion concerning the 
following problem confronting the Sounty Clerks 
of <laaconade County in Pl'4tJ&r1ng tor the coming 
election conc~ming the ot£1ce or County SUper­
intendent ot Schools. 

"All School Distriote ot Ck•oonade County have 
been tully reorgani~;e<l for- more than £our :years. 
The ottiee ot County Superintendent or Schools 
baa been vacant for aeveral years due t o the 
policy ot 'he Qov$rnor not to till vacancies 1n 
Oount1ea where schoo1 districta &re completely 
reol'gan1 sed, 

"The County Clerke 1n preparing the form ot Ballots 
tor the Apt-U Election anc1 the tillle tor tiling for 
candidatee tor County SUperintendent has eXPired and 
no per•on has filed. Therefore. the p~blem remainaJ 
~~t th~ ballot contain the title of this oLficer 
~~a place tor write-in votea and 1t ao must a 
p~reon receiving a $&jor1ty ot write•in votea be recogniz~d 
or duly elected it aueh pe,raon aeeta all qual1t1eations, 
even though. be bad not tiled tor this off'iae and even 
though no duties .tteDl&in to be l>ertol'Qled b¥ this 
office in Counties whieh are completely reopganized. u 

ln answering your ~ueationa we first call attention to Article 
Vlii, Section 2 of tbe 1945 Constitution ot Miaaouri whi CJh provides 
that "All citizens ot the 'United Statea * • • :are entitled to vote 
at all elections by tne people • • *"· - . -
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Section 167.010, RaMo 1959, provides tor the qua11t1cat1ona and 
election ot a county aupe~intendent ot aehals and the f1rat 
sentence or· that aeotion reads &8 follow•• 

"The ~11t1ed votera ot each and ever, county 
in thia atate ab.all elect a county auperintendent 
of public adhoola at the annual diatriot achool 
meeting held on ~e tirat Tuead&J in A~ril, 1943, 
and every to\U' y-eara thereafter, • • * ' 

It 1a evident from tbia statute that taere muat be an election 
tor the ot.tice ot oounty aupe»intendent of sohoola in Gasconade County 
on Tuesday, April 2, 1963. We •re ot the opinion that the e~ection 
muat be held regardleaa ot whether &n7 peraon haa tiled aQ a eandidate 
tor the office ot county- auper1ntendent of acboola. 

Section 167-020, JlSlllo 1959, preacribea certain dutiea ot the 
clerk ot the count7 court and aeta torth the form o~ the ballot, 
Pertine~t portion• ot that aec,ion read aa £ollowa: 

~~ • • At least ten daya before the annual 
aohool mee~ing in ant year when a county 
auper1nten~ent ot public acboola 1a to be 
elected.. tbe county clerk ahall cause to be 
printed ballota with the namea ot the candi• 
datea who have til~d deolarationa o£ tbeir 
Candidacy prin~ed thereon in alphabetical 
order, aaid ballota to be aubatantia.ll¥ in 
tbe tollow! ng tormt 

OPFICIAL BAU..OT 

Tuesday, ApJ;til • • .19 ,. ·• • 

For Count7 SUperintendent ot Public Sehoola 

(Vote tor one by draWing a line through all names 
_ except tbe one voted for) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ' . . . . . 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
"2. The clerk of the councy court shall oauae to 
be delivered to the preaident or el~rk of the 
board ot school directors ot the various diatr1cta 
ot the oounty a su?fieient number ot ball>ta tor 
the votera ot the d1atr1ct • • •. The voting tor 
oountJ auper1nten~ent ahall~be V,y ballot and all 
ballots oaat ahall be counted tor the persons for 
whom ea•t, and it i s hereby made the dut¥ of the 
member• ot the 'board ot directors and the chair­
JUan and secretary or the annual acbool meeting to 
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aee that e•ch ballot ao ca.t 1a counted tor the 
person receiving the same, • • •. It an.11 be the 
duty 0-t the county ol$l'k, ~tll:tn t1ve daya after 
the annual •oho(1)1 meet1Jl6, t() call to h1a a•a1stanoe 
two mas1•tt'atea or "o quaUt1ed voters ot the county, • 
and cast Uf> the vote $ttd 1aeue a C01JJ1111saion to tbe 
pe~eon reeeiv1ng th~ b1gbeat n~be~ ot votes,• • •. 

n3 ••• *Any peraon, upon whom t¥~ 18 impaaeu 
an ot£io1:el. duty by thio chapter, and who ehall 
violate air$ ot tte provi&iona he.retn, shall be 
deemed ~uilty of a mildemeano-r and, upon convict• 
ion thereO't ~ shall be .. pun1.-hed bJ a tine of not 
l~aa than fifty doll&JlO nor mtli'e than ti ve hundred 
dollars, G~ by :tJilpriHMent tn the countu Jail not 
le•a than tlU~ty d~ya no:r 1101-Et than a1x Jnontn•, ol' 
bJ both sWJh fUle and tmprie:Onmen·t. » 

section l(i5,JSQ, RS.Mo 19';)9, deal• ~~~h el•etioaa :Ln ao-llool 
d':1fltt'1ota and ~· •1m11u pt-ov1•1Q.,_. 1neo:ta.r aa that aeet,ion 
relates t o t he &leQtton ot the ~ountr $up$r1ntend~nt ot aehoole. 
Section 165 •. JJG ~• itt pal"t a a follow& 1 

wl. The fV,Ullif:j,ed V()'"•• o.t &N.ch tX:l~ e1ty or 
o~na~llaated •eboo1 41·&triot shall vo'k by 
ballot upon •ll qu.estri onrs trov.t<le<l by la.w toJJ 
submianon at the annual sobeol ~&tinea, * • • . . . . . . . . .. . . . 
"3. • • * provided, tllat i n &nJ iVE~al' in Wbieh a 
oounty-sup~rinte~dent ot publtc aoboGla 1e to be 
el•cted that t he ~uali£1~4 votq~e ot such town 1 
o1 ty or oonsolidated cliestr1ot where 1~gist~t1on 
ot vc-te~s 1• req\U~, 11ruet vote in tbe w•r<l or, 
precin~t ~ Whicb they aN ~•Went•, • • *•" 

l'rom tlle quoted 1;)9-rtions o-~ tnose •tatute~ 1 t 1e evtdent t bat 
the votera 0~ 'the vanous di&tri~t-a are to vote tor 'h~ otf1ce Gt 
county auperint,enttet of acboole by ~llot • section 167 • 020, 
RSMo 1959, makes tt the d¥t:r Q't the elerk of tke oounty e-ourb to 
cause the bal~te to b& _pr1nte4 e.n4 delivered to ttte various 
d1•tP1ota at 'he count~. 

We next deal m th t.he question ot Whi!ther a plaee muat be pro• 
v1ded on the ball~t tGr write•in votes. 

Tbe eaille ot «.t'urpin v. P<>w.era, 210 DIG . 3a8., •as an &l&ct1on 
contest over the otf1c~ ot ~on8t,ble. · In the eone~1ng op~on ot 
Graves, a. J'., 1. c. 349•350, the eourt sa.itit 
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"• • • In the instant case the.e 38 votera had 
the~ri&Qt to ~te under the caption 'Por Con­
staol'ea, 4th District• the name or any person 
or peraons tnat they desired to cast their ballot 
tor at fUOh election. This baa been oona1atentlr 
ruleCI since Bowers v. Smith, 111 Mo. 1. c. 52, 
whereat we aaic:l& 

•ay our Constitution general electiona are held 
at certain tixed dates, and the right of su~rrage 
ia ezpreaely aeoured to eve~ citizen possesa1ng 
the requ1e1te qual1t1eat1ona. The new balbt law 
cannot properly be conatrued to abridge the right 
ot voters to name their public servants at tuch 
elections. or to limit the r4nge of choLce (tor 
constitutional ott1•ee) to peraona nominated in 
the mo4ea preacr1be4 by~1t. No~ationa under 
it entitled the nominees to places upon the 
ott1o.1al ballots, printed at public expenaeJ but 
the M1aaour1 voter ie atUl at liberty to write 
on h1a ballot other namea than those which may 
be printed there.• 

" • • • Each voter had tbe right to vote tor 
himeelf tor constable 1 it h~ ao deaire4. 
He h&d the right to write hi a own name tor that 
ottioe under the caption tor that o~tice, • • •." 

Ever aince the dec1a1on 1n the caae ot Bowera v. Smith, 
111 Jb. 451 quoted and Nlied on 1n the caae ot Turpin v. Powera, 
it has been the recognised law in Missouri that a voter has the 
right to write on h1a bf.llot ~awes other than those Which ~y 
be printed thereon. We believe that tb.ia principle 1a applicable 
to an election tor the county au,perin~ndent of achoola. 

In accordance with theae ~~tho~t1ea we are of the opinion 
that the ballot prepared by the county clerk tor the election tor 
the ottioe ot the countr aupel"intendent ot achoola ahou14 contain 
a place thereon autticient to enable the voters at the election to 
enter the name ot any person under the caption tor that office tor 
whom t~ey deaire to caat their ballot at auch el~ct1on. 

Since we are of the opinion that write-in votea are proper 
in the election tor the office ot county superintendent ot achoola 
1 t follows trom the port1ona ot paragraph 2, Section 167.020, RaMo 
1959, quoted above, that theae vote• ahould be counted and that the 
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county clerk must caet up the vote and iaaue a e~aabn to the 
qual1f'1ed pereon receiving the highest number of votes. 

We do not make &ny ruling herein &a to what the re•ult might 
be if the requirements of ~he l aw were not tollowed in Ule manner 
we have pointed out, because that might well depend upon .many 
additional factors which would atrect the dec111on on the validity 
of the election. We are viewing thia matter betore the ballots a.re 
printed and before the e l ection ie held and we are ot the opinion 
that the prorla1ona of the atatutea, aa aet out in this opinion, 
are mandatoey 1n the aenae that compliance W1 th them could be 
enforced by a ~t ot mandamus . 

COHCLUJION 

· It is, therefot'"e, the opinion ot th1a ott'ice that an election 
must be held in Gaaoo~e County on April 2, 1963 ~or the office ot 
County Superintendent o~ Schools and that 1 t ia the duty of the 
County Clerk of Gasconade County to cauae eutficient ballots to 
be printed and delivered to the various school districts or the 
county} and that this ballot should contain a plaee for write .. in 
votes. 

The torego~ opinion# which I hereby approve, waa prepared 
by~ aaaiatant, Wayne W. Waldo . 

Your• very truly, 

'1'llbiU j . EAdiiTOI 
Attorney General 


