County Superintendent An election must be held in Gasconade County
of Schools: on April 2, 1963 for the office of County
Bal lots: Superintendent of Schools and it 1s the duty
Elections: of the County Clerk of Gasconade County to
' cause sufficient ballots to be printed and
delivered to the various school dlstricts of
the county; and this ballot should contaln a
place for write-in votes.

March 12, 1963

Opinion No, 115

Honorable Randolph E. Puchta, FILED
Prosecuting Attorney
Gasccnade County
Hermann, Missouri

Dear Mr, Puchta: : -

a

-

This is in response to your request for an cpinion dated
February 25, 1963, which reads in part as follows:

"1 would appreoiate an opinion concerning the
following problem confronting the County Clerks
of Gasconade County in preparing for the coming
election concemning the office of County Super-
intendent of 3chools.

"All School Distriets of Gasconade County have
been fully reorganized for more than four years.
The office of County Superintendent of 3Schools
has been vacant for several years due to the
policy of the Governor not to fill vacancies in
Counties where school districts are completely
recrganized,

"The County Clerks in preparing the form of Ballots

for the April Election and the time for filing for

candldates for County Superintendent has expired and

no person has filed. Therefore, the problem remains;
_must the ballot contain the title of this officer
vand a place for write-in votes and if so must a

person receiving a majority of write~in votes be recognized

or duly elected if such person meets all qualifications,

even though he had not filed for this office and even

though no duties remain to be performed by this

office in Counties which are completely reorganized.”

In answering your gquestions we first call attention to Article
VIII, Section 2 of the 1945 Constitution of Missourl whiech provides
that "All eitizens of the United States ® * ® are entitled to vote
at all elections by the people * # #% :
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Section 167.010, RSMo 1959, provides for the ifications and
election of a county superintendent of schods and the first
sentence of that section reads as followst

"The qualified voters of each and every county

in this state shall elect a eounty superintendent
of publie schools at the annual distriet school
meeting held on the first Tuesday in #pril, 1043,
and every four years thereafter, ® ® ¥

It is evident from this statute that there munt be an election
for the office of county superintendent of schools in Gasconade County
on Tuesday, April 2, 1963. We are of the opinion that the election
must be held regardless of whether any person has filed as a candidate
for the office of county superintendent of schools,

Section 167,020, RSMo 1959, prescribes certain duties of the
elerk of the county court and sets forth the form of the ballot,
Pertinent portions of that section read as follows:

"l.* ® At least ten days before the annual
sshool meeting in any year when a county
superintendent of publie schools is to be
elected, the county clerk shall cause to be
printed ballots with the names of the candie
dates who have filed declarations of their
Candidacy printed thereon in alphabetical
order, sald ballots to be substantially in
the following form:

OFFICIAL BALLOT
Tuesday, April . 4 18 4 4
For County Superintendent of Publiec Schools

(Vbte for one by drawing a line through all names
except the one voted for)

dtasbdnsnrd o ranas b radnbinssbdsrbnanrbinaie
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"2. The clerk of the county court shall cause to
be delivered to the president or clerk of the
board of school directors of the various distriets
of the county a sufficient number of balbte for
the voters of the district ®* # # The voting for
county superintendent shall:-be by ballot and all
ballots cast shall be counted for the persons for
whom cast, and it is hereby made the duty of the
members of the board of directors and the chaire

man and secretary of the annual school meeting to
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see that each ballot so cast is counted for the
person recelving the same, * # # It shall be the
duty of the county clerk, within five days after
the annual school meeting, to call to his assistance
two maglistrates or two qualified voters of the county,'
and cast wup the vole and issue a commission to the
person recciving the highest number of votes,® # #,
"3. ® & ®Any person, upon whom there is imposed

an official duty by this chapter, and who shall
violate any of the provisions herein, shall be
deemed gullty of & misdemeanor and, upon convicte
ion thereof, shall be : punished by a fine of not
lgss than fifty dollars nor more than five hundred
dollars, or by iuprisonment in the county jail not
less than Chirty days nor more than six months, or
by both sueh fine and imprisonment,”

Scotion 165,330, RSMo 1959, deals with elections in school
districts and makes similar provisions insofar as that sectlion
relates to the election of the county superintendent of schools.
Section 165.330 reads in part as follows:

"1. The gqualified voters of sueh town, ciby or
consolidated school distriet shall vote by
ballot upeon ail questions provided by iaw for
submission at the annual school meelings, * * @

%8280 20 a0 el

"3, * ® # provided, thet in any year in which a

county -superintendent of public schools 1ls to bde
elected that the qualified voters of sueh town,

city or ceonsolidated distriet where registration
of voters is required, must vete in the ward or
precinet of which they are residents, ® & # "

From the qucted portions of these statutes it 1s evident that
the voters of the various districts are to vote for the office of
county superintendent of schools by ballot. Section 167.020,

RS8Mo 1959, makes it the duby of the clerk of the county court to
caugse the ballota to be printed and delivered to the various
districts of the county.

¥We next deal with the question of whether a place must be pro-
vided on the ballot for write~in votes,

The case of Turpin v. Powers, 270 Mo. 338, was an election
contest over the office of constable, In the concurring opinion of
Graves, C, J., 1. o. 349«350, the court said:
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"s ® ® In the instant case these 38 voters had
the -right to write under the caption 'For Con=-
stables, 4th District' the name of any person

or persons that they desired to cast their ballot
for at such election, This has been consistently
ruled since Bowers v, Smith, 111 Mo, 1. ¢. 52,
whereat we said:

'By our Constitution general elections are held
at certain fixed dates, and the right of suffrage
is expressly secured to every citizen gsessing
the requisite qualifications. The new t law
cannot properly be construed to abridge the right
of voters to name thelr public servants at such
elections, or to limit the range of choice (for
constitutional offiees) to persons nominated in
the modes prescribed by.it. Nominations under
it entitled the nominees to places upon the
official ballots, printed at public expense; but
the Missouri voter is still at liberty to write
on his ballot other names than those which may
be printed there.'

" ® & % Each voter had the right to vote for

himself for constable, if he so desired.

He had the right to write his own name for that

offiee under the caption for that office, * & » "

Ever since the decision in the case of Bowers v. Smith,

111 Mo, 45, quoted and relied on in the case of Turpin v. Powers,
it has been the recogniged law in Missourl that a voter has the
right to write on his ballot namcs other than those which may
be printed thereon, We believe that this principle is applicable
to an election for the county superintendent of schools.

In accordance with these Cuthorities we are of the opinion
that the ballot prepared by the county clerk for the election for
the office of the county superintendent of schools should contain
a place thereon sufficient to enable the voters at the election to
enter the name of any perscn under the caption for that office for
whom they desire to cast their ballot at such election.

Since we are of the opinion that write-in votes are proper
in the election for the office of county superintendent of schools
it follows from the portions of paragraph 2, Section 167.020, RSMo
1959, quoted above, that these votes should be counted and that the
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county clerk must cast up the vote and issue a commissbn to the
qualified person recelving the highest number of votes.

We do not make any ruling herein as to what the result might
be if the requirements of the law were not followed in the manner
we have pointed out, because that might well depend upon many
additional factors which would affect the decision on the validity
of the election. We are viewing this matter before the ballots are
printed and before the election is held and we are of the opinion
that the provisions of the statutes, as set out in this opinion,
are mandatory in the sense that compliance with them could be
enforeced by a writ of mandamus.

It is, therefore, the opinion of this office that an election
must be held in Gaseonade County on April 2, 1963 for the office of
County Superintendent of Schools and that it is the duty of the
County Clerk of Gasconade County to cause sufficient ballots to
be printed and delivered to the various school distriets of the
county; and that this ballot should contain a place for writeein
votes.

The foregoing opinion, which I hereby approve, was prepared
by my assistant, Wayne W. Waldo,

Yours very trmly,

THOMAS ¥, EACLETON
Attorney (General
WV imw-dr



