
CRU1INAL EXTRADITION: 1 . As judge of a court of record, 
WRITTEN WAIVERS OF: a magistrate may accept written 
HhBEAS CORPUS APPLICATIONS: waiver of criminal extradition, 
MAGISTRATE COURT f1AY TAKE, WHEN : when ..,ne accused executes or sub-

scribes waiver in presence of mag is­
trate, as provided by Section 548. 260, RSMo 1959 . 2 . One arrested 
on governor • s rendil-ion warrant, vlhen taken before magistrate , in 
accordance with Section 548 . 101 , RSr·1o 1959, informs magistrate of 
desire to test legali"Gy of his arrest; magis:;rate shall fi: ... reason­
able time for application for habeas eorpus . Application in first 
instance shall be made to circuit judge of coun~y where accused is 
in cus~,ody , as provided by Section 532 . 030, RSMo 1959. I f circuit 
judge is out of county and statement of unavailability of sucn judge 
is in application, such application may then be ~ade to a magis~rate 
of same county, who shall determine if habeas corpus snall or shall 
not oe issued . 

July 3 , 1963 
Honorable Lawrence F. Geptord 
Prosecut ing Attorney 
415 Bast 12th Street 
Kansas City 6, Missouri 

Dear Mr . Gepford: 

OPINION NO . 94 . 

This office is in receipt of your request for a legal 
opinion which reads in part as fol- ~ws: 

•· Do t he words, 1 judge of a court of 
record' also mean magistrates? 

"Do t he magistrates have the power under 
Section 548.260 to accept written waivers 
of extradition? 

11 Under 3 otion 548.010, can t he magis­
t r ate inform t he accused person of demand 
made for his surrender and of t he crLme 
with which he is charged, et c •.• ?" 

Our reseJU•ch fails t o disclose any s t atutory definition 
or appellate c;ourt decisions defining t he term " judge of a 
court of record" referred to in the opinion request . 

In the case of State v . Crawford, 295 P. 2d 174, i t was 
held that a njudge" is one who conducts or presides over a 
court of justice. 

The terms ' judge of a court of record" are defined in 
c.J .s., Vol . 48, p. 948, aa follows: 



Honorable Lawrence P. Gepford 

u A Judge authorized by law to hold a court 
which is a court of record is a judge of a 
court of record. 11 

Section 482.010 (1), RS.Mo 1959, provides for the election 
of magist rates at the general election ot 1946, and every tour 
years thereafter, who ahall hold office for a term of four years, 
or until their successors are elected and qualified or appointed, 
commissioned and qualif~ed. 

SUbsection (2) ot Section 482.010, RSMo 1959j is in regard 
to the number of magistrates in each county, and reads as follows: 

11 In counties ot thirty thousand inhabitants 
or less the probate judge shall be the judge 
of the magistrate court. In counties of 
more than thirty thousand and not more t han 
seventy thousand inhabit ants there shall be 
one magistrate. In counties of more than 
seventy thousand and less than one hundred 
thousand inhabitants there shall be two magis-
trates. In counties of one hundred thousand 
inhabitants or more there shall be two magis-
trates and one additional magistrate for each 
additional one hundred thousand inhabitants, 
or major traction thereof. 11 

Prom the provisions of Section 482.0~0(2), supra, the words 
"magistrate" and 11 judge or the magistrate court " have been used 
interchangeably, aa referring to the judge who is authorized to 
preside over a magistrate court. 

Sect ion 476.010# RSMo 1959, n~es the courts which are courts 
of record in Missouri, and reads as follows: 

"The supreme court or the state of Missouri, 
the courts or appeals, the circuit courts, 
the existing courts of common pleas, the 
magistrate courts an~ the probate courts 
in this state shall be courts of record, 
and ahall keep just and ta1 th.tul records ot 
their proceed1ngs. 11 

Section 517.050, ~ 1959, also provides that magistrate 
courts shall be courts of record. 
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Honorable Lawrence 'I. Oept'ord 

From the foregoing it ia readily seen that a magistrate 
court 111 a court or record and that the Judge or magistrate 
who presides over aa1.d court is a Judge or a court or record. 

Therefore~ our answer to the t~rst inquiry or t he opinion 
request 1s in the affirmative. 

The second inquiry or the opinion request reads aa rollowsa 

n Do the lll!lii&tr&tea have the power under 
Section ~.260 to accept written waivers 
or extradition? " 

Section 5.8. 260, RSJCo 1959, referred to in the second inquiry 
of the opinion request, reads aa tollowas 

"1. An:1 person arrested in this state charged 
with having committed any crime in another 
state or alleged to have escaped trom eonr1ne­
ment, or broken the terma of his bail, probation 
or parole may waive the issuance and service 
ot the warrant provid•d tor in sections 548.071 
and 548.081 and all other procedure incidental 
to extradition proceedings, b execut1 or 
subacribi in the resence o a u e o a 
eou o reeor w a ·a s a e a wr ng 
which states that he c~na,nta to return to t he 
demand1~ state; provid~d~ hOwever, that 'before 
such wa ver shall be executed or subscribed 
by such person it shall be the duty or auoh 
judge to inform such person ot his rights to 
the issuance or service o~ a warrant ot extra­
dition and to obtain a writ of habeas corpus 
as provided in section 548.101. 
11 2 It and when such consent has been duly 
executed it shall forthwith be forwarded to 
the office of the governor ot this state and 
filed therein. The judge shall direct the 
officer having such p~raon in custody to deliver 
forthwith weh person to the duly accredited 
agent or agents of the demanding state, and 
shall deliver or cause to be delivered to such 
agent or agents a copy ef auch eonsentJ provided, 
however, that nothing in this section shall be 
deemed to limit the rights of the accused person 
to return voluntarily ane Without formality to 
the demanding state, nor shall this vai ver pro­
cedu.re be deemed to be an exclusive procedure 
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Honorable La~nce F. Qeptord 

or to l~t the powers, rights or dut ies 
ot the of'tioers or t he demanding state 
or ot this state . 11 (Underscoring ours) 

Sections 548.071 and 548. 081, RSMo 1959, referred to in 
the above quoted ae~t1oo, a~e in regard to the governor's 
rendition warrant , its issuance, recitals and the pl.ace of 
execution or the warrant , respectively. 

Section 548 .260, supra, providea that one charged with the 
commission or e crim~' in another state In&¥ waive the issuance 
and service or the governor's rendition warrant, as well as 
other procedure incidental to the extradition or the accused 
person. 

Prom that portion of Seetion 548.26o, supra, we have under­
scored, it apJ)eara the writ ten waiver of t he issuance of the 

, rendition warrant, i t s service, and formal extradition proceed­
ings by the accueed., shall be executed or subecribed bJ him 
11 in the presence ot a judge or any court or record 1f1 th1n this 
state • • *", 1f1thout making a reCfUirement this &hall be done 
before a judge or a particular court ot record, and no other. 
S1nee there 1e no sueh limitation round 1n said section, the 
accused m_, make the -.iver before the ju4ge of any court of 
record i n tb~s state which may be available to htm tor that 
purpose1 or 1t more than one Judge ia available at the t~e 
the accused wishes to make the waiver, then he can make such 
waiver before the judge of the court or record he or his at­
torney may choose. 

We have previously point ed out that a magiatrate 1 ia a 
judge of a court of record in Mieaouri, and I!UCh Judge is a 
judge ot a court of record., within the meaning or Seet1on 
548.260, supra. One arrested in Misaouri, who 1s aecuaed of 
a c~e in another state, or who is alleged to have escaped 
from conf~o~ent., or broken the terms ot hia bail, probation 
or parole., may waive the issuance and service of the governor's 
rendition warrant ., and ot her procedure inc idental to eueh 
person's extradition, by executing or subscribing a waiver 
ot all aucb formal procedure, in the presence ot the judge 
or a magistrate court. 

Our answer t o the second inquiry or the opinion request ., 
1s 1n the affirmative. 
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Honorable Lawrence F. Gepford 

'l'he third inqutry of the opinion request reads aa tollowe: 

11 Under Section 548. 010, can the magistrate 
in.torm the accused person of demand made tor 
his surren4er and or the crime with which he 
is charged, etc. • • •? " 

There is no Section 548.010, R8Jio 1959. It is believed 
Section 548.101, RSMo 1959, is the one you intended to refer 
to in the third inquiry, aa some of the provisions or said 
section are mentioned in th~s Lnquiry. We shall therefore 
t reat the inquiry as it it were in regard to Section 548.101, 
RSMo 1959. Said Section 5~8.101, reads as tollowa: 

"No person arrested upon such •arrant shall 
be delivered over to the agent whom the 
executive authority demanding him shall have 
appointed to receive him unless he shall r~rst 
be taken forthwith before a judge of a court 
or record in this state, who shall 1n.t'orm 
him ot the demand made for his surrender and 
ot the crime with which he ia charged, and 
that he has the right to demand and procure 
legal counsel; and it the prisoner or his 
counsel shall state that he or they desire 
to test the legalit y of his arrest, the Judge 
of such court of record shall fix a reason­
able time to be allowed him within which to 
apply for a writ of habeas co~us . t.'hen such 
writ is applied for, notice t ereot, and of 
the time and place of hearing thereon, ahall 
be given t o the prosecuting ofr1cer ot t he 
county 1n which the arrest is made and in which 
the accused is in cust ody, and to the said 
agent of the demanding state . .. (Underscoring ours) 

Arter issuance and service of t he governor's warrant in 
accordance with provisions o f Sections 548.071 and 548. 081, 
the arresting officer cannot surrender custody ot the pereon 
arrested to the agent of the demanding state until after the 
provisions of Section 548.10lr supra, have been complied with. 
Said aeet1on provides that a peraon arrested upon such warrant 
shall not be delivered to the agent or the demanding st ate 
unless he shall first be taken fort hWith before a judge of 
a court or record in th1a state. who aball 1nrorm the accu sed 
person of t he demand made for his surrender, the crime charged 
and of ~s right t o procure legal oounsel. If said person 
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Honorable Lawrence P. Qepford 

or his counsel ini'o.rm the judge a~ thia, or their desire t o 
test the legalit y of his arrest, the Judge or such court ot 
record phaJ.l fix a reasonable t1m>e within which application 
for a writ ot habea-s eorp.ua may b~ made. 

In view ot the fact that the. Judge ot a magistrate court 
is a Judge of a court of record, t .he arresting officer may 
take the accused before a magistrate juctge in pursuance ot 
the provisions ()'£ Section 5.48. 1.0} , supra. 'fhe judge of such 
court may p.ertorm al~ of the duties to be performed l;)y a 
Judge or a court ot record mention-ed therein exeept that 
an application for a writ ot habeas co~s cannot in the 
first instanc-e be tiled and acted upon by the magistrate 
in the abaence or a shaving of certain existing facta or 
ciroum.stancea at the time of t he f111ng of the applieation, 
Whieh Will be pres-ently noted. 

In this connec-tion, we call attention to two op1n1on·a 
ot this orrtee, the tirat of which was written tor Hom)rable 
H. A. Kela<i>1 Prosecuting Attorney ot Laclede County, Missouri, 
on J\lly 2]1 15#46, and concluded that a magistrate court has 
Jur1sd1o-t1on to ia.sue a writ ot habeaJS corpus. a copy at which 
opinion 1a enclosed. 

The aeoend opinion of this ot.fice, to which we refer, 
was written tor Honorable o. Hampten stevens, Assistant Prose­
cuting Attorney of Jackson County, Missouri, on October 8, 
1951. While the wr1t.er or said opini.on agreed that a magis­
trate court might 1Elsu.e a writ of habeas corpus, anti referred 
to the Kelso op.i.nion, the writer entered into a more detailed 
d1seuas1on which in effect modified the holding in the earlier 
opini·on• A cortelusion was reached in the le;tter opinion that 
an app~ieation for a writ of habeas corpus should net be made 
to a magistrate court When a ~ireu.it juclge is available, and 
that an application for habeas e0rpus to a tnag1strate should 
.Et.ate the un.ava.1lab111ty of a o1~u.1t Judg.e for the purpo-se 
of entertaining the appl1a.at1on, a copy ot which is encloaed. 
In r-eaching the ooneluaion., the writer quoted in the bofl$ eiJ£ 
his opinion, and relied upon Seetion 532.030, RSr4o 19.49, (now 
Bection 532.030. RSMo 1959). which requires that an application 
'for writ of habeas corpus, 'by one 1n eustod; eharged with 
crime or misdemeanor, shall be made in the first instance 
to the judge of the circuit court e f the eounty 1n wh1cL the 
applicant is in custody, if, at the time c:,f the appl1.catisn 
such (circuit) Judge be in the county, except that in th.e 
city of St. Louis, the application, in the tir'St instance 
shall be made to the Judge of the St. Louis Court of er~inal 
Correction. if at the time of the appl1 cation he shall be 
in the city. 
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Honorable Lawrence F. Gepford 

It is believed the above-mentioned opi nions, and par­
ticularly the second, as well as Section 532 .0)0, RSMo 1959, 
are tully applicable to the tactual situation involved in 
the third inquiry, except that port ion ot Section 532.0)0, 
requiring applications for habeas corpus to be made in the 
tirat instance to the St. Louis Court ot Cr~nal Corrections, 
whieh does not apply to such inquiry (aa the opinion request 
does not concern applications ror a writ in St. Louis City). 

Upon his appearance before the judge of a magistrate 
court, it the accused person or his attorney info~ t he Judge 
ot hia or their desire to test the legality ot the arrest of 
the accuaed, under the governor's rendit ion warrant, said judge 
.shall f'i:x a reasonable time within which an application tor 
a writ ot habeas corpus may be made. Under provisions of 
Section 5]2.030, RSMo 1959, the application shall be in the 
first instance made to a circuit Judge or the county in whieh 
the accused 1s held in custody. However, if no circuit judge 
is 1n the county, the applicat ion may then be made to the 
judge or any magistrate court ot the same county, 1f a s t ate­
ment as to the unavailability ot a circuit judge appeua in 
the application. The magistrate shall in such a situation 
perform the duties imposed upon him by Section 548101 1 supra. 
~ram the evidence offered at the hearing, the magistrate shall 
determine whether to iai!JUe or to deny the issuance of a writ 
of habeas corpus . 

c:x>NCLtJStON. 

Therefore, 1t 1a the opinion of this office that a magis­
trate, aa a Judge ot a court of record in this state, is 
authorized to accept a written waiver of criminal extradition 
trom one cha.rged with crime in another state, when the waiver 
is executed or subscribed in tne presence ot said judge in 
accordance wit.h the provisions of S·ection 548.260, RSMo 1959. 

It is further the opinion of this office t hat when one 
is arrested upon the governor's ren<Ution warrant and taken 
before the judge of a ~1strate court in pursuance of the 
provisions of Section 548. 101, RSMO 1959, and the accused 
informs the judge of his desire to test the legality or his 
arrest, said judge ahall fix a reasonable time ldth1n which 
app.lication tor a writ of habeas corpus may be 14ade. Said 
application in t he first instance shall be made to a circuit 
Judge of the couoty in which the accused is he~d in custody, 
in accordance with provisions of Section 532.030, RSMo 1959. 
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Honorable Lawrence F. Gepford 

In the event a circuit judge is not present in the county 
to whom the application can be made, and a statement of the 
unavailability or a circuit jldge appears therein, said appli­
cation may then be made to the judge of a magistrate court 
of the county in which the accused is held in custody. Said 
judge shall have Jurisdict ion or the application and determina­
tion as to whether a writ of habeas corpus shall be issued 
or denied. 

The foregoing opinion, which I hereby approve, was pre­
pared by my assistant, Paul N. Chitwood. 

PtfC: jh 

Yours very t ruly, 

TWMls F. RAGI:Ftl'ON 
Attorney General 


