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Official war ballots mailed prior to naming or 
nominee for county office by county political 
committee valid notwithstanding that no name 
~laced on ballot for such office. 
tll2.030 prescribes written application for ab
sentee ballot but absentee ballot procured by 
oral application not invalid. 
§112.080, relating t o challeng ing of absentee 
ballots. not modified by the adoption of 
§114.220, the local option county registration 
law. 

OPINION NO. 409 

November 19, 1962 

Honorable Merrill E. Montgomery 
Prosecuting Attorney 

FIL ED 

l/-D Sullivan County 
Milan, Missouri 

Dear Sir: 

We have your letter or November 12, 1962, wherein you 
request an opinion or this office on three questions arising 
out of the general election held in SUllivan County on 
November 6, 1962. 

l, Your first question involves the validity of sev
eral official war ballots. It appears that on August 22, 
1962, fo1l0\t1ng the primary election or August 6 , 1962, 
the Republican candidate for county clerk nominated at such 
pr1lllary election withdrew h1.s candidacy. On September 7, 
1962. the county clerk had printed, and began to mail out, 
the o:ff1cia1 war ballots with no Republican nominee :for the 
office of county clerk listed on the ballot. On September 11, 
1962, the Republican County CoJtlllittee met and nominated a 
candidate for this office whose name appeared on all ballots 
issued from that date. 

It appears that at the time of the printing and mailing 
of the questioned ballots they were accurate, in that there 
was no Republican nominee for the office of count y clerk. 
Due to the provisions of Section 112.330, RSMo 1959, the 
county clerk is required to cause the official war ballots 
for a general election to be printed within t~y days 
after the primary election, and under Section 112.310, RSMo 
1959, he must mail them t o the absentee voter "as soon as 
praoticablen after the receipt of an application for such 
ballot. It therefore appears that the county clerk ie 
simply performing the duties prescr1.bed by law in mailing 
out these ballots pr~or to the nomination of a Republican 
candidate for county clerk. Moreover, these ballots were 
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correct at the ttme the~ were mailed and any omission was 
due solely to the del~ of the Republican C~ttee 1n 
naJnJ.ng a candidate. To invalidate the ballots would cause 
the voter ' s franchise to be dependent upon the whim ot a 
party committee, a result certainly not consistent with 
the letter and spirit or our election laws. 

We also direct your attention to Section 111.650~ 
RSMo 1959, which reads as toll ova: 

"It a ballot should be round to contain 
a greater n~ber or names ror anr ott1ce 
than the number or persons required to 
fill Buch office~ it shall be considered 
as fraudulent as to the whole or the 
names designated to till such office~ 
but no turther; but no ballot shall be 
considered traudulent tor containing a 
leas number ot names than are authorized 
to be in&Jerteel . " 

The above-quoted section lends f'urther aut hority to 
our reasoning 1n holcU.ng that the questioned ballots are 
not invalid and should be counted. 

2 • It f'urther appears that a number of persons 
desiring to vote an absentee ballot appeared in person 
at the office ot the county clerk prio~ to the election 
and requested such a ballot, as provided 1n Section 112.020, 
RSMo ~959. However, we are intonned that no i'ol'ID&l written 
application was furnished to these persona and the absentee 
ballot waa g1 ven to them on the baa is or their oral applica
tion, that each ot theae persona voted the absentee ballot 
in the clerk ' s ot£1ce at the time ot application, and that 
the neoeeaary atti4av1t waa executed and the ~l•rk•s seal 
af't1xed . You now 1nqu1re whether such ballot s must be in
validated due to the tailure to make written application. 

Section 112 .030, llSMq, l961 C .s .. , prescribes the manner 
in which an application is tn be made tor an absentee ballot. 
That section states~ 1n part: 

"Application tor such ballot may be 
made on a blank signed by the appli• 
cant, to be furnished by the county 
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clerk or the board or election com• 
missioners or o·th&r of'fieer or offi• 
cers charged with the dut1 ot furnishing 
ballots as a£oresaid, or m~ be made in 
\'lt'iting b;r tir.st class ~nail addressed to 
such officer or board signed by the said 
applicant . * * • t' 

While the above-®ote4 section statea that the applica
t:t<m umay n be made on a blank fUrnished by the clerk, 1 t does 
not appea:r that the term is usee in a meaning which is per· 
msai ve :[)ather than eompUlsof'Y . Rather a earetul reading 
of the statute ln41·ca.tea that th& term ~m~1' is used only 
because the statute· provides two alternate methods or appl1• 
cati_on. Thus , the applieatitln t-or an abl!entee ballot g_ 
be made on a blank turniebed b;r the county clerk or it !!X. 
be made in writing by fit-st class mail . These, however J are 
the onJ:v alternatives provlde4 and, b~ implication, all others 
are excluded . Further 1nd.1eat1on ot tt1e leg1alat1ve int-ent 
in this regard can be found in the 1961 amendment of this 
statute (H.. B. 435) , wherein an additional ~u1rement was 
inserted that the application blank must be "signed by the 
applicant. 11 It 1 ·8 1 therefore., our view that a written appli· 
cation tor an absentee ballot 1a required when a voter appears 
pePsonally at the office of the county cle~k to make sueh 
application. 

There remains the turthel' ques~ion. howev•v. of whether 
the failure to make written appl1cat~.on tcr an absentee bal
lot invalidatea the ballot . The gfSneral rule govem!ng the 
construction to· be given ele~t1()n atatu~s is round in the 
ease ot Nance v . Kearbey. 251 Mo . Y4, 158 sw 629, 631, whe!"ein 
the court said: 

'tP1rst . Bleeti.on laws m.ust be li-berally 
construed in aid ot the right ~t suf
frage . $tate ex re:l. v . Hough. 193 Mo . 
loc . cit . 651, 91 s .w. 905.; f1ale v . 
St.inson. 198 Mo . 134, 95 S . W. 885 . The 
llhole tendency of Ainer1·can autbori ty 1& 
toward:! liberality to tne end or sustain
ing the honest choice ot electors. 
StackPole "9' . Hallahan. 16 Mont. 40 , 4G 
Pae. Bo, 28 L .R.A. 50~. The choice of 
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electors must be Judicially reepeoted. 
unless their voice is made to apeak a 
lie, or a result radically vicious 
because of a disregard of mandato17 
statutory :safeguards-

"Second . The uppermost question in 
applying statutor,y regu1at1on to deter• 
mine the legalit7 of votes cast and 
counted is whether or not the statute 
itself makes a specified 1rregular1ty 
tatal. lt so, courts enforce it to the 
letter. It not, courts wUl not be 
astute to make it tatal by judicial 
construction. Oass v. Evans, 244 Mo. 
loo. cit. 353, 149 s .w. 628; Hehl v. 
Guion~ 155 Mo. 76, 55 s.w. 1024. •such 
a construction, 1 says this court, speak• 
ing through Barel~, J., 1n Bowers v. 
Smith, 111 Mo. loe. cit. 55, 20 s.w. 101, 
16 L.R.A. 754, 33 Am. St. Rep. 491, 'ot 
a law as would permit the disi'rancbisement 
or large bodies of voters, because of an 
error of a single ot't1c1al, should never 
be adopted, where the language 1n question 
1a t'Urly suscep~1ble of any other. Wells 
v. Stantorth (1885), 16 Q •. B. Div. 245 . • 
Again (pages 61, 62, ot lll Mo., page 105 
of 20 s .w. [16 L.R.A. 754, 33 Am. St. Rep. 
491))1 'It the law itself declares a 
specified 1rregular1 ty to be fatal, the 
courts will follow that command irrespec-
tive or their views ot the importance of 
the requirement. Ledbetter v. Hall ( 1876). 
62 Mo. 422. In the absence ot such declara
tion. the jud1ciar,r endeavor. as best they 
~ • to discern whether the dev~at1on from 
the preacribed torma ot law had or had not 
eo vital an intluence on the proceedings as 
probably prevented a tree and tull expres-
sion or the popular will. It 1 t had, the 
1rregular1t.y 1e held to V1t1ate the entire 
return; otherwise 1 t is considered 1rmlateriaJ. • 1 " 

This oft1ce has had occasion to consider this principle 
on related questions involving irregularities 1n the prepara
tion and caati.ng or absentee ballots . In an opinion rendered 
August 9, 1950, to Albert D. Nipper, it was stated: 
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11Theretore, it 1s tbe opinion of this 
department that an absentee ballot 
cast by a person legally entitled to 
vote the same may be counted~ although 
the count.1 clerk migh~ have solicited 
the application trom the voter, taken 
the application from the voter at his 
home,. and at the same time f'urnished 
the ballot, and upon ita being voted 
has accepted 1 t and has either returned 
1 t to the original county or haS taken 
it and ~ed the same to the clerk's 
office. 

"we are further of the opinion that the 
fact that no list ot applicants tor ab
sentee ballots has been posted as re
quired by Section 112.03. House Bill No. 
2050, Sixty•f1tth General Assembly, does 
not render invalid such voter's ballot, 
and that such ballot IJUl7 be counted. We 
are further of the opinion that such bal
lot ~ be counted although a particular 
applicant's name has been omitted trom 
the list, although his postott1ce address 
is not gi ven1 or although his street 
address is not given. We are turther ot 
the opinion that atter ballots are de
poa1 tee! in the clerk's banda 1 they can 
lawtully be countad, although no list ot 
voters is posted as required by Section 
112.06, House BUl No. 2050. S1xt7•f1tth 
General Assembly, or where the name ot a 
particular voter has been omitted trom 
such list. " 

Similarly, in an opinion rendered by thi.a oft1ce on 
October 21 , 1952, to Robert L. Hoy, we held: 

ftTheretore # 1 t 18 the op1n1on or this 
ottice that an absentee ballot caat by 
a person legally entitled to vote the 
same maJ be counted although such ballot 
~ have been obtained more than thirty 
days prior to the election, Section 
112.020, RSMo l9ll9, relating to time 
ot application being Cll.reotory only. 11 

-5-



Hone>rable Merrill E. Montgomery-

1'1nally1 1n an opimon dated June 10, 1954, to John P . 
Peters, this otf1ee held: 

nit is our further opinion that when 
such [absentee] ballots are issued by 
the county superintendent of' schools 
that such issuance is improper, but 
that it does not nullify auch absentee 
ballots when they are properly cast, 
and that under such circumstances such 
abaentee ballots should be counted, 
just as though th'-Y bad been issued bJ 
the proper party . " 

Prom an e~ination ot Sections 112 .020 and 112 .030 it 
can be seen that the Legislature has not spec1t1cally pro
vided that the failure to make written application shall 
invalidate the ballot. Moreover, a compQ'1son of the appli• 
cation you have turniabed us with the affidavit required by 
Section 112 . 040, RSHo 1959, to be eucute<l by one who votes 
an absentee ballot, shows that all the information requested 
in t he former is found in the latter. Thus , if' this 1ntorma
t1on sho\Ud be necessary in order to determine the right or 
an individual to vote an absentee ballot, it may be obtained 
from the attidavit . And, as pointed out 1n the authorities 
previously quoted, the law does not favor the destruction of' 
the voter ' s franchise due solely to the omissions ot ott1-
c1als charged with certain dut ies under the election laws . 
State ex rel . School Diat . of Jefferson City v. Holman, Mo. 1 

349 8W2d 945, 949. We therefore conclude that the ballots 
1n question are not 1nval14 due to the failure to make a 
written application . 

3. You further inquire whether Section 114 .220, RSMo 
1959, mod1t'1es Sect1on 112 .oso, RSMo 1959, regarding the 
challenging of an absentee ballot, by imposing an addit ional 
procedure upon that stated in Section 112 . 080. In reading 
these statutes together we do not see that there is any re
lation between the two . Section 114.220 relates to events 
occurring at the t1me a voter otrers to vote on the &q of 
election at the poll1ng place and provides an expeditious 
procedure by ~ch the qualifications of such voter can be 
challenged by any ot her registered voter and the matter 
~uickly resolved. Section 112 .080, on t he other hand, has 
application only to t he challenging of absentee votes and 
provides that such challenge may- be made "tor good caUBe . u 
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I~ is our view that th1e latter statute 1s designed for a 
different purpose. and the Judges are not l1in.ited by the 
requirements of Section 114.220 but may determine the 
qual1f1oat1ona of an absentee voter 1n whatever reasonable 
manner they in good faith deem proper and appropriate. 
Por these reasons, it is our opinion that Section 112 .oao 
1s not modif1·ed by Section 114 . 220. 

The toregoing opiiUon1 .m1oh I hereby approve, was 
prepared by my Assistant, James J. Murphy . 

Yours very truly, 

'1'tmMlS P. IAGLE'.N>N 
Attorney General 


