
CONSTI~NAL LAW: 
COMPENSATION: 

COUNTY COLLECTORS : 

1. A final declaration that a statute is un
constitutional renders the statute void from the 
date of its enactment . 

COUNTY OFFICERS: 2 . The result of the decision declaring Section 
48.030-2 unconstitutional is that all counties 
which except for the subdivision would have become 

third class counties on Jan. 1, 1961, shall be deemed to have become 
third class counties on t hat date . 

3. Any change in the salary or fees of county 
officials of Christian, McDonald and Wright counties resulting from 
the transition shall become effective in 1961 on the date corre
sponding to the beginning of the term of such officials. Excess 
fees retained since the first Monday in March, 1961, may be recovered 
from the county collectors of these counties. 

November 2 ) 1)62 

Honorable Haskell Holman 
State Auditor 
Capitol Building 
Jefferson City, Missouri 

Dear Mr . Holman: 

OPINION NO . 382 

This is in answer to your request tor an opinion ot this 
office on the following matters: 

nPursuant to a conversation with members 
of this office we would appreciate a 
reply to the tollo\d.ng quest1.ons, as the 
result or the Supreme Court Ruling in 
Case No . 49073 ( J oe N. Chattin VB . The 
County o-r Ohr1stian, et al • ) , in connec
tion with tne change ot classificat ion 
ot counties trom tourth to third c1ase . 
11'l'he aaaea.sec:t valuation ot Chr1at 1an 
county was over $10, 000, 000 .00 tor the 
years 1954 t hrough 1961 and McDonald and 
Wright Counties assessed valuations were 
each over $10#000,000 .~ tor tbe yeare 
1955 through 1961 . 

1 • HaVing met the requirements of 
Sect ion 48 . 030, RSMo 1949 and eubaect1on 
1, Section 48 .030, RSMo 1959, are these 
counties deemed to be counties ot t he 
third cla.ae as of January 1 , 1961? 

2. Are all existing statutes govern
ing counties of the third claaa appli· 
cabl e to these counties as ot J anuar,r 1, 
1961? 
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" 3. Shall all salaries and tees a:s 
provided by existing statuteo tor otti• 
cera or a third class county, even 
though the ottice~s aalar1ea may be in~ 
creased or decr~aaed due to change ~r 
county class1t1cation, be in effect as 
ot January 1, 1961? 

4. Shall these counties as well as 
other counties that have met the re
quirements to become third class coun
ties on January 1, 1963 be renot1t1ed 
ot their change 1n clasa1t1cation?" 

Section 48.020, B.SMo 1959, d.i v14ea the counties or 
Missouri into tour classes, baaed upon their assessed valua
tion at the time ot enactment . Section 48 .oso, subdivision 1, 
provides: 

" • • • no county shall b.e deemed as 
moving from a lower class to a higher 
clasa or tram a higher class to a 
lower elaas until the assessed valua
t~on ot the county is such as to place 
it 1n the other class for five auccea• 
aive years. • • •u 

Section 48.030, subdivision 2, purports to impose an 
additional requirement tor the change ot tour~h class ooun~ 
ties to third class counties, 1n that: 

" • • • no county ot the fourth class 
shall become a count¥ ot the third 
claae until the question 1a submitted 
to a vote or the people a~ a general 
ele<:tion, and a maJority of the elec
tors voting on the question shall vote 
in favor thereof'. • • • " 

In the case ot Chattin v . Christian County, No. 49, 073, 
decided September 10, 1962, not yet reported, the Supreme 
Court ot Missouri, en Bano_ declared Subdivision 2 ot Section 
48 .030 unconstitutional. The Court further declared: " • • • 
under the valid statutes presently existing Christian County 
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1s a county of the third class and that p1a1nti.ft' is entitled 
to be paid his oalary as treasurer of a third class county. " 

The effect of a final decieion that a statute is unconet~.
tut1onal i ·B to render the statute null and void, not only from 
and after the date of such judicial pronou.'leement, but from the 
date of its enactment. Such a statute shall be regarded as void 
ab initio and as though it had ne'ler been 1n existence. Norton 
v. Shelby County, 118 U.S , 425, 6 S.Ct. 1121, 30 L.Bd. 178; 
Lieber v. Heil, (1930) Ro.App., 32 S.W . 2d 79.2; State v. O'Malley, 
(1938) Mo., 117 S.W. 2d 319; State v. Koon, (1947 ) Mo,, 201 S.W.2d 
446, 451, ll Am.J~r., Constitut~onal Law, §148; 16 C.J.s., Consti
tutional Law, §101. 

As a result of this deoieion, all counties having met the 
requirem.enta of Section 48.030 RSJio 1949, and Section 48 . 030, 
Subdivision l, ~ 1959, and which would have become counties 
or the third class January l, 19611 except for the provisions ot 
Section 48. 030, Subdivision 2- shall be deemed to have become 
third claes count.ies on that <tate. Accord:1ng to ,-our letter 
three counties, Christian, JllcDonald and Wright, so qualiry, and 
therefore must be considered as having become third ~lase counties 
on Januarr 1 1961. ~e assume the notification prescribed by 
Section 48.o4o was given each of these counties. In answer to 
your fourth question.. while we do not believe a renotification to 
be required, it is our opinion it would be wi.ee to do so to avoid 
any question being raised. It should be emphasized that it is a 
renotif1oation and that, as a result or the decision in Chaffin v. 
Christian County, supra, the county so notified became a count y of 
the third class on January l, 1961 . 

Statutes providing for aalaries and fee~ or all officers of 
th~rd elaaa counties became applicable to Christian, McDonald and 
Wright Counties on Januaey lJ 1961. Any change 1n the compenea ... 
tion ot o~ficere or theae counties whoee statutory term of otfioe 
beg1na on the first day or the year following their elootion would 
become ettect1ve on the date of the change of clasa1ticat1on1 
January 11 1961. This is the g:1st of an op1n1-on or this office 
issued on Februarr 16, 1955; to the Honorable Stephen R. Pratt1 
Proeeeuting Attorney of Clar Oount1, Liberty, Missouri; a copJ 
of which is enclosed herewith. In an earlier opi.nion to Mr. Pratt 
issued on Janua:r:-y 27, 19551 a oopy of whieh is enelosed, we eon
eluded that a change in the salary of offi c1al s whOse term or 
office doee not begin on the first day of the year, such as the 
county aesessor1 whose term begins on September let (Section 
53.010), shall not take place on January let, but on the date 
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corresponding to the beginning of his term of office. 

It is our understanding the salaries and fees of all county 
officers except the county collector are increased upon the 
transition ot a fourth class county to a third class county. 
Thus, other than county collectors, all officers whose term of 
office begins on the first day of January following their election 
are entitled to the amount of such incl'eaae from the date or 
change, January l, 1961. All aueh oi'fieere whose term of office 
begins on a date other than January let are entitled to an in
crease beginning in 1961 on the date corresponding to the date 
of the begiruU.ng of their term of of1'1ce. The amount of such 
increase should be pa.id as soon as posaible aa such amounts uere, 
as a matter ot law, included in the coun~l budget, Gill v. 
Buchanan County, (l94o) Mo., 142 s.W.2d 605, and, if necesaary, 
the discretionary' amounts listed in the county budget should be 
reduced in order to pay these statutorily included budget figures . 

Regarding county collectors, their basic compensation ia 
preaeribed by Seet1ona 52.26o and 52.28o. It ia not arrected by 
a change in the classification of a county. However, collectors 
in fourth class counties may retain one per cent of al~ current 
taxes collected as compensation for mailing tax statements and 
receipts . Collectors in third cl&as count1ea receive only one-
half of one per cent of all current taxes tor these services, 
Section 52.250. The count7 collectors holding office 1n 1961 
were elected 1n 1958, and their tenn expired the first llonday in 
llarch, 1962. Therefore, the county collectors of Christj,an, 
McDonald and Wright Counties are ent1 tled to retain not more than 
one-half of one per cent of all current taxes collected since the 
first Monday in JlarchJ 1961. In State v. Ludwig• (1959) Mo,, 322 
~.W.2d 841, our Supreme Court, en bane; held that excess commissions 
voluntarily paid to or retained by a public o£f1oer out of public 
funds, in good faith, under a mistake of law, may be recovered by 
the State, 1'he fact that the moneY' was ret&ined by virtue of the 
provisions of a statute later declared unconstitutional does not 
relieve the official of the 1iabili ty for the funds wrongfully 
withheld• He will have withheld a portion of the taxes to which 
not only the county but alao the State ot Miseouri is entitled, 
and it ia our opinion both countv and State have the right to 
recover such portion of the taxes so retained by the collector, 
irrespective of his good faith. However; only the excess commis
sions retained b7 the collector after the first MOnday in March, 
1961, ma1 be recovered. 

Possible methods of recovery of runds wrongrully withheld 
were enumerated by the Court in State v. Ludwig, aup_ra,. which 
said, 1. c . 850& 
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"It an official retains fees or coiiiiDiasions 
which he 1s not entitled to receive they may 
be recovered 1n an action for money ha4 and 
received (Rodawar Oounty v. Kidder, 344 Mo. 
795, 129 S.W.24 857), they may be allowed 
by way of recoupment 1n a mandamus proceed
ing (State ex rel. Buder v. Hackmann, 305 
llo. 342, 265 S.w. 532), or, in the absence 
of a valid defenae to the cl~, in a summary 
:e~ceeding au?h aa this. 84 o.J.s., Taxation, 
1670, p. 1348, 67 C.J,S., Ofticera, 11101, 
l23( b), pp. 364, 416. " 

The auaaary method referred to 1a that prescribed by Section 
139.250. 

Recovery or the exceee coiiDiaaiona retained by the county 
collectors JD&7 be made at th;:s time under anr of the theories 
set out in State v. Ludwig, supra. The cause of action did not 
arise prior to the date of. t.~e tir•t report of the county col~ 
lector following the first Monday in March, 1961. and 1e not 
barred by any statute of limitations. 

We do not he~1n decide that all existing atatutea governing 
counties ot the third class are applicable to the three counties 
in question u of .January l, 1961. If' you have any queatione 
pertaining to specific statutes or factual situations, we will 
be glad to try to answer them. 

COJfCLUSION. 

Tbe declaration by the Supreme Oourt that Subdivision 2 
or Section 48.030 RSio 1959 is uneonetitutional renders such 
statute void from the date or ita enactment. All counties whieb 
would have changed fl'Om counties of the f ourth class to countiee 
or the th1rd class on January 1, 1961, except for the require
menta contained in this subdivision, shall be deemed to have be
come third class counties on that date. All atatutea prescribing 
the aalar1ee and reee of county officials shall become applicable 
to such counties on that date. 'lbe salaries and fees of auch 
county officials whose term of office begins on the t1rat day ot 
the year following the date of their election shall be changed begin
nJ.ng 3anuary 1, 1961. The <1hange of tbe salaries and tees of all 
county officials whose term of office begins on a date other than 
on the firat day or the year following their election shall begin 
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in 1961 on the date corresponding to the date of the beginning 
of their term o£ offiee. 'l'h1s rule 1a applicable to both in
creases and d~~reaaes in the compensation ot auoh county 
of'f1c1ala. 

The fore.going opinion~ which I hereby approve, was prepared 
by my assistant~ John H. Denman. 

BnolOIISUl'eB 

Yours very truly~ 

THOIIAS P. UOLftOH 
Attorney Oeneral 


