COUNTY OFFICERS: 1. The question of whether Taney County
COUNTY CLASSIFICATION: shall become a county of the third class
SALARIES, FEES AND should not be submitted to a vote of the
COMPENSATION: people of Taney County at the general
election on November 6,1962.

2. The effective date of the change in
salary for officials of Taney County is the
first day of the year of incumbency of such
officials which coincides with or is subse-
quent to date of the change in status of
Taney County from a fourth class to a third
class county, and the effective date of this
change in status is January 1, 1963.

October 16,1962
OPINION No. 340

Honorable Clifford Crouch

This is in answer to your letter of September 12, 1962,
in which you requested an opinion from this office.

Your letter reads as follows:

"On J 25, 1961, the Honorable
1) Holman, Audit

Haskell Auditor of the State
of Missouri, pursuant to Section
&nd Statutes, 1949, as

48,040, Re
mdoéi.advlnd all Taney Count

offici
certain re
in county

that said County met with

s for a change

assification, and was

therefore in position to become a
county of third class, as provided
in d section. He further ad-
vised the officlials that HB 297,
enacted by the 70th General As-

sembly
of A

that the stion
county cla ication

be submitted to a vote of the people.

"To the best of my knowledge, Christian
County was the first county to act under

the 1959 law.
change in county classi

tion of the

It submitted the mg -

cation to the people for their con-
gideration; and the proposition was
Sub certai

defeated.

n
Christian County otﬂ.c{'dl contested
the constitutionality of the new law



Honorable Clifford Crouch

*"In view of the Supreme Court's finding
I hereby request your opinion on the fol-
lowing questionss:

"]l. Should Taney County proceed to submit
thom;osdofmchnnsoinomtmo-
gification to the voters this 7

o3 1 0k, on whes date did or will the
or Taney o 8
become effective? Jan 19%11 Janu~
ary, 19627 or Jmum,“gzsﬂ :
In answer to your firsgt question 1tiieuro on that
Taney County should not submit tﬁc proposal the change
in count cation to the voters in November, 1962.
The that the guestion be submitted to a vote

of the people at a general election is contained in para-
graph 2 of Section 48.030, RSMo 1959.

In the case of Chaffin v. The County of Christian et al.,
decided b;éf.h? Supreme Court of lMissouri, en banc, on Septem-
ber 10, 1962 (not yet re od};tho gourt declared
paragr 2 of Section 48.030, 1959, to be unconsti-
tuti and void., The general rule is that an unconsti-
tutional statute is in reality no law but is wh void

and, in legal conte: don, 1s as inoperative as it had
never bo’n passed « Jur., 827, 828, Const. Law, Sec~
tion 148). There is, therefore, no roqu:lmcm in the

Migsouri statutes that the question of change in classifi-
cation of Taney County be submitted to a vote of the people
at the general election in November of 1962. Such a proposal
should, therefore, not be submitted.

In answer to your second guestion, we must consider
the effect of the eme Court's decision in the case of
Chaffin v. The County of Christian, ugﬂ. which declared
paragraph 2 of Section 48,030, RSMo 1959, unconstitutional.

In 16 Codede, w9. Const. Law, Section 101, it is
Stated:

*Reported in 359 S.W. 2d 730



Hanorable Clifford Crouch

"Broadly, an unconstitutional statute
is void, at all times, and its in-
validity must be recognized or ac-
knowledged for all purposes, or as
applied to any state of facts, and
i no lagw, or not a law, or is a
nullity, or of no force or effect,
or uhoﬂy inoperative. Generally
spe g, a decigion by a competent
tri that a statute is uncon~-
stitutional has the effect of ren-
dering such statute null and void;
the act, in legal contemplation, is
as inoperative as though it had never
been passed or as if the enactment
had never been written, and it is re-
ﬁ::wled as invalid, or void, from the
e of enactment, and not only from
the date on which it imudicially
declared unconstitutional.m™

This general rule is recogniged in Missouri. In the
case of Lieber v, Heil, 32 8. W. 2d 792, the Court said:

n[1-3] Obviously, the effect of the
decigion of the Supreme Court in
Southard v. Short, supra [320 Ho.App.
932, 8 S.W. (24) 503]. was to render
the statute null and void, not only
from and after the date of such Judi-
cial pronouncement, but even from the
date of its enactment. (citing cases)
In other words, the statute is now to
be regarded as void ab initio, and as
tho it had never been in existence;
and it is our constitutional duty,
following the ruling of the
Court, so to treat it in all matters
?ﬂecti.ng its constitutionality.
citing cases)

®All parties agree that plaintiff's
cauge Of action grows who out of
the statute in question that her
suit is bot lquni upon it.

It follows, therefore, that with the

-3-



Honorable Clifford Crouch

statute declared unconstitutional
and void ab initio, she does not have,
and has never had, a cause of action
thereunder; and, further, that the
Soures of Provesdings BrOUGS Under
course

aneemitutiond and void stat-
ute i' likewise voids 12 C.J.801.*

In State on Inf. of McKittrick v. Koon, 201 8. W. 2d
446, lece 451, the Supreme Court of Missouri stated:

mk % % We sald in State ex rel.Miller

V- O'H‘]-l‘y (342 Mol 641,117 S.W. 24
suprai- YAn unm.ﬁtutiond stat-

ut.e {a no law and confers no rtghts.

% # % This is true from the date of

its enactment, and not merely from the

date of the decision so branding it'."

In view of these author.lths it is clear that para-
graph 2 of Section 48.030, RSMo 1959, has no effect at all
and has had no effect, even from d:u of its enactment,
because %ttia void ab initio. Mo?ih t.h; am of the
change o m County from a county o e fou chu
to a count hoth{rdelm.mdthodatcormz
eoutm G.Kmao in the salaries of the officials 'hnqr
y will be governed by the provisions of
Ghm.r L8 of Ravind Statutes of muri 1959.

The salary s for Taney County officials, re-
ferred to 1n your o are those changes in
tho u}::ﬂ.u of tzho countyaf gic:l.dc which would m
ve upon the change aney County from a fo
uaboatlﬂ.rdeluaceun&&wh es in salary
will become effective u effective date of the change
in the classification the couiity, when the term of of-
fice of such officials begins on January 1. This was the
st of an opinion of this office issued on February 16,
955, to Honorable &bom R. Pravw, Mucuti Attorney

of 01.1 County, Liberty, Missouri, and a co that

on is on osed for your womt.ion. m.mnng
he effective date of the change of s for these of-
ficials whose term of office begins on a other than

January 1, we are eanclo a co ofuoﬂnionatthu
office issued on January 5 1-95?7 to Honorable Stephen R.

-k-



Honorable Clifford Crouch

Pratt, Prosecuting Attorney of CI County, ILiberty, Mis-
aouri: which determines that question. ’ ’

Section 48.040, RSMo 1959, makes it the duty of the
state guditor to notify the county officials of the
in status of the county. The effbe%ivn date of the
in status of the county is now ggﬁb bhnt portaen of
garasraah 1 of Section &8-039. 1959. reads as

*"The change from one classification to
another shall become effective at the
of the county fiscal year
£ the next general election
aftur the ccrtifieamion by the state
equalizing agency for the fifth
successive year that the county
possesses an assessed valuatimn plac-
ing it in another class. If a
election is held between the date of
the atrtiiie:gion andtghe end of;;ho
current fiscal year e change
classification shall not become ef-
fective until the beginning of the
county fiscal year following the
next succeeding general election.®

Your opinion request does not set forth the facts
concerning the assessed valuation of Taney County during
the past years and it does not set out the contents of
the notico of the state auditor of January 25, 1961.

We understand that the valuation of Taney eeunty for the
past several years has been as follows:

1955 = 9,759,801
1956 - 13,192,701
1957 - 12,524,808
1958 - 12. 57&1265
0 - iaseen
1961 -  13.802.476.

In accordance with Section 50.010 RSMo 1959, bha
fiscal year of Taney Count btginﬂ on Janunry 1.
eral election was held in 1960 and a general ele 1on
will be held on November 6, 1962 (8¢etion 1.020(3

-5-



Honorable Clifford Crouch

had a valuation in excess of ten million do

000.00) for the fifth successive year in the year .
R:f;:dl‘ll of whether the certification by the state equal-

i :gun was made dnri:i the year 1 or during the year
1961, the :Eango of classification of Taney Gountz m a
fourth class county to a third class county will become ef-
fective, in accordance with the above quoted portion of a-
graph 1, Section 48.030, RSMo 1959, on January 1, 1963. The
effective date for any change in salary for any county of-
ficial will be the first day of the year of incumbency of
such official which coincides with or is subsequent to the
effective date for the change in status of the county.

CONCLUSION
It is, therefore, the opinion of this office as follows:

l. The question of whether Taney County shall become
a county of the third class should not be tted to a
vote of the e of Taney County at the general election
on November 6, 1962.

2+ The effective date of the change in salary for of-
ficials of Taney County is the first of the year of
incumbency of such official which coincides with or is sub-
sequent to the effective date of the change in status of Taney
County from a fourth class to a third class oountI, and the ef-
fective date of this change in status is Jan »1963, in ac~
cordance with the notification by the state tor and in
accordance with the terms of paragraph 1 of Section 48.030,RSMo 1959.

The foregoing opinion, which I hereby approve, was pre-
pared by my assistant annz W. Waldo, » !

1959). Under the valuations set forth above, Taney Count
f1ar 92}‘,::405,-

Very truly yours,

THOMAS F. BAGLETON
W le Attorney General

2 enclosures

Note: Also ssee the followin
o -
Jan., 29, 1953 to Curt M. Vozs% R
Jan. 26, 1961 to G. B. Stewart



