wIRE PROTECTION DISTRICTS: The board of directors of a fivre protec-

MUNICIPAL CORPORATIONS: tion district in a counW'of.§heﬁfirsP
TAXATION : class has the power to proviade 1or tge.
MUNICIPALITY: sensioning of the salaried members of 1its

organized fire department of the district

if such authority 1is approved as provided

for in Section 321.220 (15), RSMo Supp.

1961, H.B. No. 12, Section 1, Tlst General

Assembly, and that by reason of Sectlon
321,240, RSMo 1959, the rate of tax levy for such ﬂistrict's operation
costs, to include "a pension and retirement plan ”shall not exceed
thirty cents on the one hundred dollars valuation.

September 27, 1962 a

Honorable E, J. Cantrell

Member, Missouri House of
Representatives

Third District

St. Louis County

3406 Airway

Breckenridge Hills, Missourli

Dear Mr, Cantrell:

Reference is made to your request for an official opinion
of this office which reads in part as follows:

"I would like to have an opinion from your
office concerning H.B. 12 passed and signed
into law at this last legislature.

“Through H.,B. 12 would it be legal for Fire
Districts in first class Counties to formu-
late a retiroment plan for its employees if
a favorable vote is given by the people in
a fire district? If the people in a fire
district give their approval, would 1t be
possible for this fire district to tax its
peode more than the present thirty cents
maximum for the sole purpose of a pension
and retirement plan?”

As to your gquestion, "Would it be le for Fire Districts
in first class Counties to formulate a retirement plan for its
employees if a favorable vote is given by the people in a fire
district?", your attention is directed to H.B., 12, Tlst General
Assembly, now Section 321,220, RSMo Supp. 1961, subparagraph
15, which provides in ps that the board of directors of such
a fire protection districet has the power to provide for the
pensioning of the salaried members of its district if author-
ized by a majority of the qualified voters of the district con-
cerned.
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As to the legality or constitutionality of such a
statutory provision, your attention is directed to Section
25, Article VI, of the Constitution of Missouri, 1945, relating to
the limitation of the use of credit and grants of public funds
by local governments.

Note in reading this section that one of the exceptions
made to the principle "that no county, city or other political
corporation or subdivision of this State shall be authorized to
lend its credit or grant public money or property to any private
individual, association or corporation, # # #" ig that the
General Assembly may authorize any municipality to provide for
the pensioning of the salaried members o 8 organized fire
department.

But, is a fire protection district a "municipality" as
cont lated and as that word 1s used in Section 25 of Article
VI of the Constitution?

The Supreme Court of Missourl, en banc, in the case of Inter-
city Fire Protection District v, Gambrell, 231 Sw2d 193, (360 Mo,
924), discussing such a district stated at page 197:

(It 1s) "a different type of political
subdivision, to wit, a type of munic

Wgﬂg duly organized and
under a general law providing for its
incorporation by the decree of the circult

court,” (Emphasis Supplied)

This concept is further magnified in the lmguago of the
recent decision by the Missouri Supreme Court in the case of
City of Olivette v. Graeler, 338 SW2d 827, wherein the Court

said at page 835:

"¥In its strict and primary sense the temrm
"municipal corporation" applies only to
incorporated cities, towns, and villages,
having subordinate and local powers of
legislation. # # # But in the larger and
ordinarily accepted sense the term is
applied to any public local corporation,
exercising some function of government, and
hence includes counties, school districts,
townships under township organization,
speclial road didtricts and drainage dis-
tricts.! & * &

"Many public agencies, rendering services
off a municipal nature for which a corporate
form of organization is provided by law,
may properly be included in the c2tegory
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of ! [ § co. t ' in the broader
sense, se men in the Caldwell
case could be added county health depart-
ments and hospitals, fired.%gieu. and, not-
ably in St. Louls County, ropolitan
8t. Iouis Sewer District, 'a corporate,
a municipal corporation and a political
subdivision of the state' # # ' "

(Emphasis Supplied) :

But, again, is such a "municipal corporation’'necessarily a
ﬁc_ip_%L* in the sense as cohtemplated by the aforesaid
etion rticle VI of the Constitution? The Supreme Court
of Mirsouri, en banc, in considering the term "municipali {
as used in Section 16 of the same Article VI of the Constitution
stated in the case of St, Louis Housing Authority v. Uity of

8t, Louis, 239 Swed 289, (361 Mo. 1170), at pages 294-295 the
following:

[ anu, as well as
tms, but 1t includes also a non-profit
agency, such as plaintiff, which is author-
ized ©6 exercise public and essential gov-
ernmental functions. By the General Assembly
plaint*rf's status is declared to be a
municigal corporation exercising public and
essential government functions. Webster's
New International Dictionary, 2nd Ed., de~
fines municipality as a municipal corpora-
tion. The suffix ‘it‘mdenotos state, or
condition of being. municipality cone

notes the state or condition of being mu-
nicipal in nature., The word 'municipal!

is derived from the latin ®unicipalis' and
1@11;0 the risht of logtl self govommt.
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mental in eharacter and function and dis-

Cede P 4 3 nlcipal,
Pageé 945; Curry v. Sioux city Dist. o D 62
Iowa 102, 17 M.W. 191, But the two terms
municipality and municipal corporacion)
olten Lacerc ea used. se,

Tmunicipal corporac.on n che broader
sense now idcgugbs ubIie ¢o Oravions cre-
ated Co perlornm an essential public Berv.ce
and 18 EﬁiI!tI to a UDL 10 %cuﬁi corpora=-
tion exercising some function of government.'
T!hnioigal corporation' Now &ailso igg!uﬁoa 2
Yation creace neL as Thetru-

In view of the aforesaid authorities, it is the opinion of

thia office that a fire proteetion distriet as provided for

"class one counties’ in Chapter 321, RSMo, is a "munieipality”
within the meaning of the term as used in Section 25 of Article
VI of our present State Constitution and that, therefore, the
Legislature of the State of Missouri had the constitutional
authority to enact Subdivision 15 of Section 321,220, RSMo
Cum, Supp. 1961, giving the board of directors or aaeh a fire
distriet the power to provide for the pensioning of the salaried
members of its organized fire department of the distriet if such
suthority is approved as provided therein., This conclusion is
further substantiated by the rule of law as stated in the recent
case of Borden Company v. Thomason, 353 SW2d 735, when the
Supreme Court of Missouri, en bane, guoted with approval at page
743 the language as used in State ex rel. Fire Protection Dis-
triet of Lamay v. Smith, 184 SW2d 508, l.e. 594, to-wit:

"An aet of the Legislature carries the pre-
sumption of constitutionality., The court
will not declare an act unconstitutional
unless it plainly contravenes the Consti-
tution,”

As to your final question, "If the people in a fire protec-
tion district give their approval, would it be possible for this
fire distriet to tax ite people more than the present thirty cents
maxinum for the sole purpose of a pension and retirement plan?’,
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your attention to Subsection 15 of Section 321,220,

supra, which states in part:

Your

"# # # If a majority of the qualified voters
casting votes thereon at the etection be in
favor of the question, this subdivision shall
take effect in the distriet forthwith and the
board shall then and thereafter effect such a

rogram ror nsion ne ncs
authorized at the election e neces-
8 or operation o striect, g

8 sup ed,

attention is then directed to Section 321.230, RSMo

1959, which states in part:

Then
to-wit:

"For the purpose of providing revenue for such
districts, the board shall have the power and
authority to order the levy and collection of
ad valorem taxes on and against all taxable
tangible property within the district, * #* #°

note Section 321.240, RSMo 1959, which states in part,

"To levy and collect taxes as hereli provided,
the board shall in each year determine the
amount of money necessary to be raised by
taxation, and shall fix a rate of levy which,
when levied upon every dollar of the taxable
tangible property within the district as shown
by the last completed assessment, and with
other revenues, will raise the amount required
by the distriet annually to supply funds for

i the e nses of organization and opera-
E%ﬁh!' ¥ :Efcn rate of !e Shall not exceed
2 n§¥=a dollars velua-

Thirty cents on the one hu
tion; ¥ ¥ ¥, (Emphasis supplied.

As indicated by Subsection 15 of Seection 321,220, supra,
the "program for pension and benefit payments” 1s an operating
expense of the district. The rate of levy for such operating
expenses shall not exceed thirty cents on the one hundred dol-
lars valuation pursuant to Section 321.240, supra.

Therefore, under the present law pertaining to fire protec-
tion distriets in counties of the first class, the rate of tax
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levy ror operation costs, to imelude "a pension and retirement
plan” "shall not exceed thirty cents on the one hundred dollar
valuation,’

CONCLUSION

The board of directors of a fire protection district in
a county of the first class has the power to provide for the
pensioning of the salaried members of its crganized fire de-
partaent of the district if such authority is approved as
provided for in Section 321,220 (15), RSMo Cum,Supp. 1961,
H, E. No. 12, Section 1, Tist General Assembly, and that by
reason of Section 321.2H0, RSMo 1959, the rate of tax levy
for such district's oporation costs, to include "a pension
and retirement plan” "shall not exceed thirty cents on the one
hundred dollars valuation,’

The foregoing opinlon, waich 1 hereby approve, was prepared
by my assistant, Paul A, Slicer, Jr.

Very truly yours,

attornoy Gonsrall

PAS:1%



