
lriRE PROTECTION DISTRICTS : 
rftUNICIPAL CORPORATIONS : 

The board of directors of a fi~e protec­
tion district in a counw of the first 
class has t he omrer to orovide for the 
~ensioning of the salaried membcrG of its 
organized ~e department of the district 

TA..XATIOl: : 
I"ll.miCIPALITY : 

i~ such authority is approved as provided 
fo r in Section 321 . 220 ( 15 ), RSr-1o Supp . 
1961 , H. B. No . 12, Section 1, 7lst General 
Assembly, and that by reason of Section 

321 240 RSMo 1959f the rate of tax levy for such district ' s operation 
costs t o include 'a pension and retirement plan" "shall not exceed 

) II 
thirty cents on the one hundred dollars valuation . 

Honcrable E. J. Cantrell 
l~mber• Missouri House of 

Representatives 
'l'hird District 
St . Loui o County 
3406 Airway 

September 27 , 1962 

Breckenridge Hilla, Missouri 

Dear Mr. Cantrell: 

Ref erence is made to your request for an official opinion 
or this of fice which reads in part as follows: 

11 I would like to have an opinion from your 
office concerning H.B. 12 pa~sed and signed 
into law at this last legislature. 

uThrough H. B. 12 would it be legal for Fire 
Districts in first class Counties to formu­
late a ret1:>'lment plan for ita e!JI)loyees if 
a favorable vote is given by the people 1n 
a fire district? Lf the people 1n a fire 
district give their approval, would it be 
possible for this tire district to tax its 
peoits more than the preaent thirty cents 
maximum for the sole purpose of a pension 
and retirement plan'/ 11 

As to your quest:lon, "t>Tould it be legal for Fire Districto 
in first class Counties to formulate a retirement plan for its 
employees if a f avorable vote is given by the people in a f ire 
district?" 1 your attention 1a d:lrected to H. B. 12, 7let General 
Assembly, now Section 321 . 220, RSMo Supp. 1961~ subparagraph 
15, which provides 1n part that the board or directors or such 
a f ire protection district has the power to prov:lde for the 
pens1otU.ng or the salaried members or ita district :1f author­
ized by a majority of the qualif ied voters of the district con­
cerned. 
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As to the legal.1.ty or constitutionality of such a 
statutory provision, your attention 18 directed to Section 
25, Article VI, of the Constitution ot M1ssour1, 1945, relating to 
the limitation or the uee or credit and grants or public funds 
by local governments. 

Note in reading this eoct1on that one or the exceptions 
made to the principle uthat no countr, city or other political 
corporation or sub41 vis.1.on of this state shall be authorized to 
lend ita credit or grant public money or property to anJ private 
1nd1 vidual, association or corporation, • • •" is that the 
General Assembly may authorize an, municipality to provide for 
the pensioning or the salaried members or! e organized fire 
department. 

But, is a fire protection di.atr1ct a "mun1cipal1ty11 as 
contemplated and as that word is used 1n Section 25 or Article 
VI of the Constitution? 

The Supreme Court or Missouri, en bane, in the case or Inter­
cit.( Fire Protection District v. Gambrell., 231 SW2d 193, (36o Mo. 
924 ), discussing such a district etated at page 197s 

(It 1a) "a different type of political 
eubd1v1e1on, to wit, a type or munic~ 
co~orat1on duly organized and iilst 
un~r a general law providins tor its 
incorporation by the decree o£ the circuit 
court . " (Euc>haei e Supplied) 

This concept is £urther magnified in the language of the 
recent decision by the Missouri Supreme Court 1n the case or 
City or Olivette v . Oraeler, 338 SW2d 8zr, wherein the Court 
sud at page 835: 

" • In 1 t s strict and pr1mazy sense the term 
"municipal corporation" applies onlv to 
1neorporated cities. towne, and villages, 
having subordinate and local powers of 
legislation. • • • But 1n the larger and 
ord1nar1lr accepted sense the term is 
applied to &nf public local corporation~ 
exercising some function of government, and 
hence 1nolu4es counties, school districts, 
townships undel' townab1p organization, 
special road d1ttr1ct 1 an4 drainage dis• 
tricts. t • * • 
"Many public agencies, rendering services 
at a municipal nature for which a corporate 
form of organization is provided by lal'l, 
may properly bo included in the ~tegorv 
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of 1mun1C1pal CO£PO~at1on8 1 in the broader 
sense. To thoae men~loned 1n the Oaldwell 
case could be added count1 health depart­
ments and hospitals. fire dlstr1cts, and, not­
ably 1n St . Louis County, the Metropolitan 
St . Louis Sewer District, ' a body corporate, 
a municipal corporation and a political 
subdi viaion or the at ate • • • •. " 
(Emphasis Supplied) 

But, again, ie suc}l a "municipal corporat1on11neoessar1ly a 
"municipalitl" in the aenee as conteiJI)lated by the aforesaid 
Sec'E!on 2$,rticle VI or the Constitution? The Supreme Court 
or E. .. sour1, en bane. 1n considering the term nmun1c1pal1ty11 

as used in Section 16 or the same ~rt1cle VI or the Constitution 
stated 1n the case or st. Louis Hous1~ Authority v . V1ty or 
St. Louis, 239 SW24 289, (361 Mo . 1170), at pages ·29~295 the 
f ollowing: 
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In vtew ot the atoreaaid authorities~ it is the opinion of 
this office that a tire protect1en district as p~vided tor 
11 class one count1ea11 in Ch&J)ter 321,.. fl,SIIo, it a 11munic.11)alityu 
within thft meaning ot the term tus \l&e4 in Section 25 orlrEfCile 
VI of ()Ur present State Constitution and that >. therefore, the 
Legislatu~ ot the State ot Missouri had the constitutional 
authority t.o enact Subdivision 15 o~ SeetiN' ~21.22G~ R8Mo 
Cum.Supp. 1961, g1vin8 the board of direotora oi aueh a tire 
district the power to provide for the pensioning ot the salaried 
members ot ita organized tire department of the d18tr1ct it such 
authority is approve<! as provided therein* '!'his conclusion ia 
turther substantiated by the rule of law as stated in the recent 
ease of Borden Company v. fbomason, 353 SV2d 135, when the 
Supreme Court of Missouri, en bane, quoted with. approval at page 
743 the language aa used in 8-t.ate •x rel o. fire Protection D1a~ 
trict of L~ v, Smith, 184 SW2d 593~ l.c. 594, to-wit: 

11 An act ot the Lesislature carries the pre­
sumption ot constitutionality. 'l'he court 
wil1 not declare an act unoonat1tut1onal 
unless it pla~nly contravenes the Consti­
tution~ 11 

As to your tinal question, "It the people in a tire prote~­
tion district give their approval, would 1t be possible tor th.is 
tire district to tax its people more than the present thirty cents 
maximum tor the sole p~rpose ot a pension and retirement plan?", 
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we direct your attention to Subsection 15 ot Section 321.220, 
supra, which states in part' 

•• • • • If a majority of the qualifi ed voters 
casting votes thereon at the election be i n 
favor of the question, this subdivision shall 
take effect in the distr1.ct f orthwith and the 
board shall then and therearte~ etfect sucn-i 
pro~ram tor the pension ana benefit ~!l!ents 
aut or!zea at the election aa shil1e neces­
sary lor the oreration ot the district •• i • " 
(lmPhaais suppled,) 

Your attention is then directed to Section 321.230, RSMo 
1959, which states in part: 

"Por the purpose ot providing 1~venue for such 
districts, the board shall have the power and 
authority to order the lev,v and collection or 
ad valorem taxes on and against all taxable 
tangible property within the district, • • *:' 

Then note Section 321.240, RSMo 1959, which states in part, 
to-wit: 

''To levy and collect taxes aa he+'61r. provided, 
the board shall in each year determine the 
amount or money necessarJ to be raised by 
taxation, and shall fix a rate of levy w~:tch, 
when levied upon every dollar ot the taxable 
tangible property within the district as shown 
by the last completed assessment, and with 
other revenues, will r•iae the amount required 
by the district annuall~ to supply i'unds tor 
f~int the e~enaea of Or,anization and Opera-

on 1 • w ch rate ot ·~ shall not exceed 
thirty cents on the one hun ed dollars vilua-
tion; i I'·" (Eiilphiais suppl1.ed.) --

As indicated by SUbsection 15 ot Section 321.220, supra, 
the "program tor pension and benefit payments" i a an operating 
expense of the district. The rate ot levy tor such operating 
expenses shall not axceed thirty cents on the one hundred dol­
lara valuation pursuant to Section 321.240, supra. 

Therefore, under the present law pertaining to f1re protec­
tion districts in counties of the first class, the rate ot tax 
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levy for operation cost s, t o i nclude Ha pens"ion and retirement 
plan'' "shall not exceed thirty cents on the one hundred dollar 
valuati on. 1

' 

CONCLUSION 

~he board of directors of a tire prot ection district in 
a eounty of t he f irst class has the pover t o p~ovide f or the 
pensi-oning ot the salari ed meml:>ers of 1ta O·rganized fire de­
partment of the di st r ict if &uah aut hority i s approved •s 
provided for i n Section 321 . 220 (15), RSMo Cum.Supp. 1961, 
H. E. No. 12, Section l t 71~t General Assembly, sad that by 
reason ot Section 321. 2,.0, BSMo 1959, the rat e of tax levy 
tor such di &triet 1 s of.et"tttion coats, t o incl·ud$ na pension 
and retirement planu ' shall not exceed thirty cents on the one 
hundred dol l ara valua1;ion. !t 

The f oregoing opinion, which I hereby ~provo, was prepared 
by my assist ant, Paul A. Slicer, Jr. 

PAStlt 

Veey truly yours, 

'l'IIDJaS F. !ltSLE!'ON 
Attorney General 


