
June 13' 1962 

Honorable Clyde P. Portell 
State Representative 
Ste ~ Genevieve County 
Ste. Genevieve, Missouri 

Dear Mr. Portell: 

Opinion No . 216 
answered by letter. 
(Albert J. Stephan) 

'l'his ia in response to JOUr request ror advice 
as to whether the City of Sainte Genevieve •J properly 
pass and entorce an ordinance, the substant1 ve provisions 
of which are : 

"Section One= No AutOIIObile-wreoking yard 
or Junk rard ahall be established maintained, 
or operated w1 thin f'ittr (50) teet of' any 
hipay, street, or alley within the city 
1.1111ta of the City of ste . Oerwvieve, Jllssour1; 
unless such auto-wrecking yard or Jtmk yard 
1a screened f'l'OII said highw8.7, street, or 
alley by a tilbt board or other aoreen fence 
not leas than ten teet bish, or or aurrioient 
haisht to screen the wrecked or disabled 
autoJaObilea or Junk kept therein rroa the 
view or persons uaina auob hipay, street 
or alley on toot or in vehicles in the 
ordinary aanner. 

"Section Two : Any peraon, tira or corpora-
tion who ahall eatabliah, conduct, own, .ain­
ta1n or operate 8D7 autoaobile wr.ckins yard 
or Junk yard without c~lying with the pro­
visions of' thla or<linance shall, on conviction, 
be su11 ty of' a lliadeManor and shall be punished 
by tine not exceedina One Hundred Dollars ($100.00) 
or by 111pr1sonMnt in Jail not uceedina (66) 
s1xtr 4$7e, or bJ both such tine and 1~rieon­
Mnt. " 



Honorable ClJ4e P • . Portell 

We take notice of the fact that 8a1nte Genevieve ia 
a city or the fourth olaas. Aa auch1 its powers, with 
respect to regulation of buaineaqa, are eet out in Section 
94. 270, R.S. Mo. 1959. Although that section includes no 
Gpecifio reference to the control of operation or location 
or automobile wrecking or Junk yards, it does contain 
rather broad language= 

"The mayor and board of aldermen shall 
have power and a1J'thor1 ty to regulate and 
to license and to levr and collect a 
license tax on auctioneers, drugsj.ote, 
hawkers, peddlers, banks, brokers, 
pawnbrokers, .archanta or all kinds, 
• • • autoaobile agencies, arid dea!era, 
public garages, automobile repair shops 
or both combined, dealers in automobile 
acoeasories, gasoline filling stations, 
• • • and all other business, tradea 
and avocatioh& wnateoever .- . . . a 
(EiPhlisis !u~pli!ft., 

The power of a city of the third class to regulate 
junk yards was recognized by the st. Louis Court or Appeals 
in City of t'iashington v. M.Jeller, (1949 ) 218 SW2d 801. In 
that case, the city attempted to enjoin the operation of 
an auto wrecking and junk yard on the grounds thnt 1 t waa 
a public nuisance. The o1 ty had previously ordered the 
abatement or the operation atter a meeting or the city 
board of health 1n which the dea1rab111ty or the Junk 
yard was considered. Tho essence of t he court' e ruling 
is ma4e clear f rom the following excerpt round at page 803: 

n• • • A junk yard is neeesesar11y an 
uneightly place and is an eyesore 1n 
a residential distX'ict, and i s subject 
to regulation by the city and restriction 
as to location under proper ordinances, 
but 1s not necessarily a public nuisance 
to be abated as a menace to public health. 
'l'he c1 ty 1n this case tully recognises that 
a Junk yard i s a leg! timate business, and has 
fixed a license tax to be paid by the person 
conducting a junk yard. Section 6986# RS 1939. 
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Honorable Cl~de P. tortell 

Mo. RSA § 6986. g1 vee the o1ty power to 
1evJ and co1lect a 11cenat tax; regula. :te, 
restratn, pJ'ObibS.t and supp"as several 
bua1nee"•• tneluding autolaoblle ~k­
ing ohcpa an4 .funk dealers. Tbia oanno\ 
be construed to •an tbat th• 41 tr can 
both levv and collect a llcenae tax and 
resulate. suob bua!naaaes; and at the 
same time ~t~n, pl"''hibit and. supp~~ess 
them. !t muet do Oll6J o:r the other~ an4 
th1a pleintttt ~e seen f1 t to pl'Gv1do 
tor collecting a lioens• tax ra~he~ than 
prohi.b1t1ng a Jtmk ral'd .. • • • " 

At pase 8o4, the coul't said: 

Secl;:t.on 6986, RSMo 1939.. witb some rev1slonll not 
relevant here 1a now denom1nate4 as Secti on 94.110, 
RSMo l9S9. i-hat aect!l.on sets out tbe powers of cities 
ot the third claaa end speeitioall¥ authonzcut the 
~sulatlon of "auto yardsu aa well aa tbe tteaylat1on 
and auppnesicm or •t auto wrecking shopa *' and "Junk 
dealel'a." 

lt cot.Jld1 ot couree, be arpe4 that . the spectttc 
•nt1on ot au~o w~aldns &bOpa and .tunk cleale"s in the 
atatute relat1ns to eittes of the tb1w olaas praventa 
the1&- be1n& read b1 1Jlte~oe into Seotion 94. Z(O, Sl,Jpl'&. 
To acoept aucn an arawaent1 however, would be to deny 
the un1veraa11t7 ot the reference in Section 94.r!(O to 
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Honorable Clyde F . Por tell 

"Mrchanta Of all k1nda" and 0 811 other bU81neaa, trades 
and avocat1ona whatsoever • . • • " We believe that the 
all-encQ~~Paaa1ns nature or thoae phraeea precludes 807 
auoh arsw-nt. 

K?reover, auch an arsu-nt waa rejected by the 
St . Louis Court of Appeals in Cit7 of' Plo~ll Hilla v. 
Hardekopf', (1954) 271 SV2d 256 1n whioh ~be contention 
waa -.de that • a1nce a atatute relating to o1 tie a or 
liON than 300,000 persona per.1tte4 a lr&duated licen-se 
tax baaed on aalea in the pP1or 7ear, o1t1ea or the 
fourth claea wette 111d.ted to a tla' rate tax becauM 
the atatutea pertaln1n& to tbea aade no provision tor 
a paduated tax. The court said, 1. c. 257 t 

"Where defendant' a arsu.nt aoea aataa 
1a in ta111n& to reoosn.tze that the 
ponra Sl"BBlte4 to each claaa ot oitlea 
1n thia atau are tor the 110at part the 
subject ot separate and. 41at1not statutes 
which only tPPlJ to the claaa or c1t1ea 
to wb1oh ther relate.. C1tJ or Aurora. v. 
MCGannon, 138 MO. 38, 45, 39 S. W. 469. 
The tact, there tore,. tbat the power to 
ara4uate the 8110unt of a •rchaot. 8 
11oenae tax in proportion to h1a aalea 
c1ur1QC the prece41ns r1aca1 J•ar mar 
only be pven in eJq)reaa tel'IU to cities 
of I*>N than 300,000 population ia no 
indication that such •thod of deter­
atnina the tax ia tberebJ cSen1e4 to 
c1t1ea or other claaalticationa. In­
dee~'- it aucb provision 1n Section 
92.040 haa any asntt1cance at all in 
connection with the .atter now betore us, 
it is onlr that it con8t1tutes a definite 
lesialat1ve declaration that the t1x1n; 
ot such a tax upon the baa1a of aroas 
aal•s ia of itaelt neither arbttrarv nor 
unreasonable. " 
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Honorable Cl~de P. Portell 

On the baa1a or the foreso1QS, we are peraua<led 
that the C1tJ of Ste. Genevieve may p~rlJ enaet an 
ordinance, under the authority or Section 9~.210, whereby 
the operal;ion of automobile wrecking JardS and junk 
yards would be regulated to the extent that euoh yard.s 
may not bo maintained within fittr feet or any city stre•t 
or alley unless such yard 1& screened from public view. 

Ver, trul7 roura. 

'l'lmRAs P. EAOL!TO» 
Attorney General 


