CRIMINAL COSTS: State is liable for costs in capltal cases - |
ACQUITTAL: and those in which’ imprlsonment in penitentiary
INSANE DEFENDANT: is "sole punishment, - if the defendant is
» aéquitted, even-though the defendant is
acquitted on the -sole ground of insanity.

-

June 4, 1962

OPINION NO., 21

Honorable Charles D, Trigg
Comptroller and Budget Dlrecto;
State Capltol '
Jefferson City, Missouri

Dear Mr. Trigg:

We have your request for an opinion of this offilce
as follows:

"We respectfully request your official
oplinion in regard to payment of costs
by the State in a eriminal case when
the defendant is acquitted by reason
of insanity. ‘

"Section 550,040 states that in all
capital cases and those in whilch im-
prisonment in the penitentiary is the
sole punishment for the offense, if
the defendant is acquitted, the costs
shall be paid by the State. Section
546,510 through 545.540 refers to dis-
posal of costs when a person has been
adjudged insane.

"our question is: Does the State pay
the costs of the trial as provided in
Section 550,040 or 1s the cost of the
trial to be included in costs paid by
the defendant or the County, as pro-

vided under Sections 546,510 +hrough

546,540 inclusive?”

Section 550.040, R8Mo 1959, referred to in your
letter provides as follows:
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"In all capital cases; and those 1in
which imprisonment 1n the penitentiary
is the sole punishment for the offense,
if the defendant 1s acquitted, the
coBLS shall De pald by the state; and
in all other trials on indictments or
information, 1f the defendant ls ac~
qultted, the costs shall be paild by
the county 1in whileh the indictment was
found or information filed, except when -~
the prosecutor shall be adjudged to
" pay them or it shall be otherwise pro-
vided by law.”

It 18 to be noted that the roregoing section pro~
vides for tha 1iabilisy for eosts "if the defendant is
acquitited.” Other sections of Chapter 550 provide for
the payment of costa in dases 1n whigh the defendant
is convicted, IT @ defendant is placed on trial and
8 verdict reached, he is elither convicted or acquitted.
The mere fact that he may be acquitted on the ground
that he was insane at the time of the commlssion of the
offense charged does not in any way affect the ultimate
result of asquittal, An insane person who commits an
act which would obherwlse be a crime 1s nobt guilty be-
cauge of the absence of the requisite criminal intent,
an esgential ingredlient of the crime, If he 1s found
to have been insane at the time of the commission of
the offense, the jury thereby finds that he lacked a
criminal intent, and therefore must, @r necessity, be
acqultted. : ,

Sectlon 550, @&Q, in our Judgment, is plain and
unamblguous and means exagtly what it says, If the
defendant is acquitted, irrespective of the reason
therefor, then in those cases in whieh the 8tate is
liable (capital cases and those 1n which imprisonment
in the penitentiary is the sole punishment for the
offense), the costs must, of necessity, be paid by the
State, In the situation presented by your letter, there
can be no doubt that the defendant has been acquitted.
In a case in whieh the worhl "acquitted” was for con-
struetion, Stata ex ral; Tudop v. The Platte Count
Court 503, it was held Lhab wnere a de-
endant had,been ehargad with seduction and prior to
trial married the prosecutyrix, wihh.the result that
a nolle praseqni was eﬂtered, such "nolle prosequl.
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amounted to an acquittal in the sense of the statute”
here in question. That being so, 1t 1is all the more
ohvious that an aecguittal on the ground of insanity is
"an aequlttal in the sepse of the statute”.

The provisions of Sectlouns 546, 510 through 546 540,
R3Mo 1959, in no way affeet the llabllity of the State
for the costs of the prosecution, as provided in Section
550.040. Section 546,510 provides,.-in substance, that
when a person is acquitted on the sole ground that he
was insane af the time of the commlasion of the offense
charged, the fact shall be found by the Jury 1in thelr
verdiet, and by theilr verdict the jury shall further
find whether such person has or has not recovered from
such insanity; and in ease it 1s found that such person
has so recovered, he shall be discharged from custody;
but in case he is found not to have reeovered from such
insanity, "an order shall be entered of record by the
Court that he be sent to a state hospital, designating
1t, and further reguiring the sheriff or other minls-
terial officer of the court, with such assistance as
may be speeiried in the order, to convey such prisoner
to the hospital.”

It is to be noted that if the Jury finds that the
accused has recovered from the insanity, on the hasis
of which he was found not guilty, then sueh person shall
be discharged from custedy, and the case is coneluded,
It is only where the Jury finds that the accused has
not-antirely recovered that further proceedings are
Tequired, namely, an order of the ﬁeurt and prnceed~
ings esrrying out such an erder. .

Section 546,520, RSMo 1959, prnvidsa that if the
prisoner is not a poor person, then the Court shall
enter an order of record "directing that the cost whieh
may acerue in earrying into effect the order made under
Section 546,510, and all expenses for the support and
maintenance of such person while in the care and custody
of the officer and at the hospital, shall be'?aid'eut
of the proceeds of the estate of such person.” The
section further provides that the fourt in each suc-
ceeding term shall bax up, &3 long as 1t may be neces~
sary, such cost and expenses as may have ascrued sinee
the preceding term.”

-3~
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Seetion 546,530, RSMo 1959, provides that if the
prisoner be a poor persdn, then "the cost of carryin
out the order made under Section B5UG.510 ahall be pald
Tor by the county court out of the county treasury and
all expense for the support and maintenanee of such
prisoner while at the state hospltal shall be paid as
18 provided in the ecase of insane poor persons.”

Section 546,540, R8Mo 1959, provides forthe pay-
ment of the expense of confining the insane person pend-
ing his removal to a state hospital.

We find no provision in any of the foregoing sectlons
of Chapter 546 which have any reference to the costs of
prosecutlon. The only costs provided for are costs in-
curred in carrylng out the order of the Court Fequiring
that the accused be seant to a state hospital and for the
expenses in connection with such confinement, A3l of
the foregoing costs and expenses accerue subsequent to
the acquittal of the defendant, and in no way affect the
liability of the Btate in situations in which it is other-
wise llable for payment of costs by reason of the acquittal
of the defendant, '

We note that Section 550,040 il substantlally its
present form was enacted by the Laws eof 1843, page 28,
as Section 3 of "An Act coneerning costs in criminal
eases,” At that time theipe was no provision in the
statutes comparable to Sectlon 586.510 through 546,540,
This would indicate quite ¢learly that the purpose in
enacting what iz now Sectilon 550.040 was to provide for
the payment of cosbts in the ¢vent of aequibtal in all
eases; irrespective of the basis upon which the verdiet
of acquittal was arrived at. '

The first statute providiag for the conseguences
of an aequittal by reason of insanity was enacted in 1847
as part of "An Aet to establish an Asylum for the Insane.”
Section 16 of that act, appearing on page 62 of the Laws
of 1847, provided that in the event of an acguittal on
the ground of insanity, if the jury should find that the
person ia still insane, "the Court before which the trial
is had, 1f in the opluion of the Court It will be bene«
ficial to such person or the public safety requlire it,
shall cause such person to be sent to the Asylum at the
cost of the counby,e.s’ :
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Subsequently, in 1855, as part of "An Ac¢t for the
government of the State Lunatic Asylum and the care of
the Insane" (Laws 1855, page 142) more detailed pro-
vislons were made wlith respect to the disposition of
a prisoner who was acquitted on the ground of insanity.
These provislons are very similar to bhose im our pre-
sent atatutes, but still left to the Court's dlascretion
as to whether the defendant should be committed to the
asgylum, We find nothing in these statutes which would
indicate any legislative intent to eliminate the lia-
bility of the State Ffor the costs of prosecution, The
only provisions for the payment of costs relate to the
costs of committing the defendant to the asylum and the
expenses of sueh confinement.

CONGLUSIOR

It is the opinion of this office that in all capital
cases and those in whieh imprisonment in the penitentlary
is the pole punishment for the offense, i the defendant
is aequitted, the costs shall be paild by the State even
though such defendant is acquitted on the sele-ground of
insanity.

The foregoing opinlion, whieh I hereby apprnva, was
prepared by my Asalstant, Joseph Ressenfeld.

Very truly yours,

Atterney General

JHimos jh
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