
HOURS 0~ FEMALE EMPLOYMENT : 
FEMALE EMPLOYEES : 
WORKING HOURS : 

NOTE: This opinion when s e nt out 
shquld always be accom­
pa~ied by 0 . No . 231 1971 . 

The provisions of Section 290 . 040 , RSMo 
1959 ~ stating that no female employed by 
cert ain named industries shall work more 
than 9 hours during any one day, or more 
than 54 hours during any one week, may 
not be waived by an individual female em­
ployee covered t hereunder. 

Opinion No. 199 (1962) 

August lOJ 1962 

Honorable Don L. Cummings, Director 
Division of Industri al Inspection 
Sta t e Offlce Bulldlng 
Jefferson City, M1aaour1 

Dear Mr. Cummings, 

L 
Thla 1a 1n response t o your le~ter ot May 1, 1962, 

requesting an opinion or this office regarding a waiver by a 
1'e1nale employee of the provisions of Sectlon 290 . 04o. R$Mo 
l~5 J , sett ing ror~h t he maximum number ot hours a female shall 
work i n certain named industries . 

In the lett er attached to your request t here was no 
quea~lon raised either aa t o the cona~i~utionality of the 
s~a ~ute or l ~a applleab1llty vO t he indust ry represent ed oy 
tho tlriter. The sole Question wao whether~ a t t he request 
of her employer, a female employee covered by t he a~atute 
could waive the provisions thereof and on certain occaei onu 
work "one-half t o one hour in excees or the statutory maximum 
a few times a month, the occasion for such excess work being 
regulated b) recei pt of a ruah order or for t aking inventot•y, 
etc . " This opinion therefore s,all be confined t o this 
question only. 

The pertinent portion of Sec tion 2~0 .04o, RSMo 1.;~5:-~ , 
reads as follows: 

1'No female shall be employed, permit t ed, 
or sutrered t o work, manual or phyeical, 
• * • more than nine hours during any 
one day, or more than fifty-four hours 
during any one week; • • •n 

Section 2)0 .050, R Mo l j5 ) , provides a penalty for any 
viola t ion or th1s stat ute . 



Honorable Don L. Cummings 

In Holden vs. Hardy, (1898 ) l 6J U. S. 366, 18 Sup . Ct. 
383, 42 L. E4. 780, it was held to be within t he police power 
of a stato t o paaa a s t atuto l imiting the employment or 
working men 1n all underground m1nea .or workings t o eight 
hours per day on the grounds auch a l~tation was neeeasar.y 
f or the preaervat1..on or -che health of the employees. A 
similar M1aaour1 statute waa upheld in State va . Cantwell, 
(1904) 179 Mo . 2454 78 s.w. 569 (affirmed Ln 1905, 199 u.s. 
602, 26 SUp . Ct . 1 } , 50 L. Ed. 32~ ). In Muller va . Oregon , 
(ly08) 208 u.s. 412, 28 Sup . Ct . 324, 52 L. Ed. 551, the 
court upheld a s t atut e l1mlt1r~ the hours or labor of women 
employed in laundries to t en hours da ily on the grounds that 
"the phyalcal well-belng of woman becomea a subj ect of public 
int erest and care 1n order to preserve the s t rength and vigor 
ot the r ace . • • •n 'rh1a waa extended t o other forma or 
employment f or women 1n Hawley vs. Walker, (1J l3) 232 u.s. 
718, 34 up. Ct . 479, 58 L. Ed. 813, and Radice vs . New York , 
(1924) 264 U.S. 292, 44 Sup . Ct . 325, 68 L. Ed . 690 . In each 
or these cases, the s t a t ut e in question waa upheld as a valid 
exerclse or the poli ce power of a s t a te to protect the publi c 
health a nd welfare or ita c1t1zens. 

The queat1on or a waiver by, an employee of the provision~ 
or Section 290 . o4o or simi lar s t atut es has not been decided by 
the courts of Missouri. However, the courts of other s t a t es 
unanimousl y have held the provisions of similar statutes can­
not be waivecl by the employees covered thereunder. Short vs. 
Bullion-Beck • Champion Min. Co. , (1899) Utah, 5I P. 720; 
State va . Livingston Concrete Bldg. & Mfg. Co., 1906) Mont . , 
87 P. 98o; Montgomery Ward & Co. va. Lusk, (1 J32} Texas, 52 
s.w. 2d 1110; and Lewis vs . Ferrari, (1339) Cel1t., 90 P. 2d 
384 . In each of t hese cases the court emphasi zed the statut e 
in question waa passed in exercise of the poli ce power of the 
st ate f or the benefit of all ita citizens and f or the good of 
t he public aa a whole. This protection to the public may not 
be waived by a single 1nd1v1dual even though he or she may be 
directly benetite4 by the law. 

A very sood analys1a or the question waa made by the 
court 1n Lewia va. Perrar1, supra. Plaintiff, a woman, aued 
her employer for overtime w•gea . Both had agreed t hat plaintiff 
work overtime but show only forty-eight hours per week, the 
l imit allowed by s t a t ute whi ch in lte pertinent point s is 
exact l y l1ke Seot1on 290 .040 . The court held the woman could 
not recover for working the t~me in excess of the at a t ut ory 
l~tatlon aa both parties violated the statute t he provisions 
of which could not be waived. On page 387 the court held: 

"But generally speak"in& where pollee 
regulat ions are made undertaking t o 
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Honorabl e Don L. C~mings 

protect some particular claaa or 
peraona, such protection ia awarded 
becauae the welfare of auch claaa of 
persona is conoelved to be bound up with 
t he welfare or the community ae a Whole. 
rart1cularly 1a th1a t he caae with women 
aa a claae. The c1rcumatance t hat the 
reatrictin& of their houra or labor 1nurea 
to their benefit doea not militate aga1nat. 
1 ta benef1e1al eNect t hroucn thea on the 
health and welfare ot the ca.aunity aa a 
whole. \fben, therefore, a particular 
woaan, part1o1patea 1n the violation or 
auch a reaulation, it aeeaa to u. fallacioua 
to araue that ahe 1a juat1t1tt<l 1n ao doins 
becauae the resulat1on ia meant for her 
benefit and abe baa a right to -1ve the 
benefit. Ve hold that aru. baa no auoh 
rJ.abt. The benet1 t 1a ona intended tor 
tbe oa.aunity or which ahe 1a but a ain&le 
meaber, and the c1rcumata._nce that ahe may 
be one ot the member& ot the co.-unit y 
especially benefited by the rtsulation 
art orda her no juat1!1cat1on tor violating 
i t ." 

The same reaaona given by ot her courta tor refaaing to 
allow an employee to waive t he atat utorJ llaitat ion on the 
maxiaua number or hours he or ahe M7 work apply equall7 to 
Section 290.040. 

Thia ooncept 1a furthered by the wording of the atat ut e 
itself. Section 290.o40 aete a aax1mum number or hours a 
female employed i n the 1nduatr1ea n&Md t herein toa7 work. No 
e~ceptione were made. In th1e reapect tbie atatute ia a1milar 
to the other 1Uaaour1 atat utea 111l1 tine the workinc houra ot 
employees; $ect1ona 290.020 (1R1n1.n& and utalur4J}., 2 90.060 
(females before and atter childbirth), 294.030 {children). and 
444.28o (mnera}. In none or theae atatut ea waa any prov1a1on 
made under which the employee covered could waive thia 
liaitat 1on. Theee atatut ea may be contraated with Section 
290 .010 • .RSMo 195 ::~ , wherei n the legislature, after preacribing 
t he period or e1aht houra a le;al da7'• work, went on to add' 
ttbut nothing in thia eection ahall be ao conatrued aa to 
prevent part iea t o aey contract tor work, .. r v1cea or la})or 
f'rom agreeing upon a lon&er or ahorter t 1Jile." I t 1a our 
opinion 1f the lesialature intended a aiailar exception ln 
sect ion 290 .04o, it would have ao provi ded. 
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Honorable Don L. Cumm1n&e 

The contention that an eaployee ebould be free to 
determine his or her own working houre over a prescribed 
m1n1mum waa ananred fully by the court in State va . 
1,1 rtnga ton Concrete Bldg. & 'Mtg. Co. # aupra, on page 982 
wherein it stated: 

"It it de the leg1alat1ve will that no 
exception be made to the rule announced, 
the cou.rte cannot aay that a different 
po~iq enould have been puraued." 

lf a female or other e~loyee benefited by the lawa of 
the State or Jl1aaour1 l1m1 t1ng their hours ot emploJment 
could 1n41v14ually waive the proviaiona or theae lawa# their 
aituation could eaa1ly become no d1tterent than before the 
enactaent of tha" lawe and the evil they aought t o correct 
would atill exiat. 

COICLUSIOII 

Therefore, it 1a the opinion of thia office that the 
proviaiona or Secti~n 290 .040, RSMo l 95J , l imiting t he work 
of a tea&le in certain apec1t1ed 1nduatr1ea cannot be waived 
by a female eaployee covered tbereunder . 

The foregoing opinion, which I hereby approve, waa 
prepared by my aea1atant , .John H. Denun. 

JD:BJ 

Youra veey trul , 

ftOIIS P. IXItftOI 
Attorne~ General 


