
Opinion No. 141, Answered by letter (Jerry Finnegan) 

Honorable Bill Davenport 
Prosecuting Attorney 
Christian County 
Ozark, Missouri 

Dear Mr. Davenports 

J uly- 10, 1962 

In response to your opinion request of llaroh 12, 1962, 
concerning tbe county's obligation to p&¥ for the recording 
of risht-of'-wa7 deeds for public roads, an4 your fUrther 
question about wbich fund tne payment Should be charged 
against, \'le are, hereby, answering. 

As you pointed out in your letter of Jlay 25, 1962., there 
is no specific authority directing tbe county to pay for the 
recording or right-of-way deeds, but there is general 
authority ,given to the county to establish a road at the 
county-'s expense :1n Section 228. 050, RS1Io 19591 

"2 . • •• lf the ( county) court shall find 
that the f acts do justify the establishing of 
such. road, either at the expense of the 
county, or of the petitioners, or both, it 
shall make an order accordingly. tt 

The recording or r1ght-of·way deeds is a necessary 
expense 1n the establishing of roads as deeds affecting 
real estate are required to be recorded bf Section 442 . 380, 
RSJio 1959. So it the county eourt then orders the county 
to bear the expense of establ1sh1.ng a road then it shall 
bea r the oost of recording or right-of -way deeds . 
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Class four counties sucb as Christian County must 
classify their expenditures into six classes under Section 
50.680, RSJio 1959, which provides in part& 

nT'ne court shall classify proposed 
expenditures in the following ordor: 

• * .. * • • • 
Class 3. The county court chall noxt set 
aside and appoi .. tion the amount required, if any~ 
f or the upkeep, repair or construction of bridges 
and roads on other than . sta. t~ highways ( nnd not 
1n any special road district) • • • 

Class 5 . • • • a f'und f or the contingent and 
emct·gcncy expense of the county, the court 
may transfer any surplus funds from clasces 
one, t o, three, f our to class five to be used 
as cont~ngent and emergency expense. From t~s 
claas the court may pay .:ontinee>n t and incidental 
;:ponaes • • • not o t rtel"'Wise classified. " 

On its face it would look as though class 3~ supra, would be 
controlling 1n this case as recording of right-of-way deeds can be 
included in the "amount required • • • for the • • • construction 
••• o1' roads on ot!wr than stc.te h1g~;nys (culd not 1n any 
special r oad l.!istrict ). 3ut the Su-:)rcmc Court o!' M1soour1 held 
1n Bvor ett v . County of Cl into.1, 22~ S:l2d 30 (Mo. 1955 ) that when 
the county bought road grader s 1 1t waa not necessary to use 
class 3 but class 5 could be used . 

"Tbe purchase price of road machinery was 
clearly not required to ·Je budgeted under 
the head or proposed expendit"..tros f or repa.i.r. 
upkeep and construotio_n of roa~s and bridges. 
'l'he necessity tor replacement of such road 
machinery was 1n the nature or •current 
expenseo of the county r and as such was 
payable out of general revenue as a class 
5 expense, if so budgeted and provided for." 

Subst1tut1.ng urecordin& o.· r ight-or-way deeds:1 tor "road 
graders" , the conqlus~on ia reached that if the county so provides 
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in the budget, then either class 3 or class 5 ma7 be used.. 
Class 3 because recording oi' right-ot-way deecls ia a necessary 
1ne1dent 1n the establishment and construction of roads . Class 
5 because it is a "contingent and incidental n expense not otiler­
wloe classified. 

It 1s alao posaible~ if the requirement 1s met or having 
.actual cMh on hant1 s.ufficient to pay a.l.l cla1ms against the 
prior rive classes, to pav this out or class 6 o~ ~ct1on 
50. 680, supra, wh1eb provides: 

,.Class . 6. Arter having prov1de4 ror the 
rave classes or expenses heretofore epeo1t1e4, 
the county court JDa.Y expend any balanee for 
any lawful purpose, provided however, that the 
county court shall no.t 1neur any expense under 
claee six unless there 1s actually on hand 1n 
eesh runue aurr1c1ent to pay all cla~s proVided 
for in preceding classes together with any 
expense 1ncurred under class siX; prov14ed, 
that 1f there be outstanding warrants con­
st1.tut1ng lep.l obl1SI)t1one sueh W$rrants shall 
first be pa14 before eny eXRend1ture ie 
authorized under class aix, 1 

therefore, it 1s JQY belief that tbe county may pay for 
the recording of rignt-of'-way deeds out or e1tber elass 3 and 
class 5 funds 1r so provided or from class 6 funds if the 
requ1redent 1& met., 

JF:ms 

Yours very trul~, 

\'II'OIIAS ;p. ·uoLI'IOH 
Attorney General 


