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of Bducat.ion 
Jefferson Building 
Jefferson City. Missouri 

~ar Mr. Wheelers 

This ia in answer to your letter or March 12, 1962, 
in which you refer to Section 8.250, R8Jio 1959, and aak 
for an official opinion of thia office in answer to the 
fo llowing queationat 

"Doea the term 'officer or agency or 
th1a a tate' have reference onl7 to the 
state of' Miaaour1, ita otfieera, !Senc1ea, 
boards and comm1ae1onaf 

"Or would boards ot education of sehool 
d1atr1ota be included in tb1a act'" 

Section 8.250, RSMO 1959, reada aa followas 

"No officer or agency of thia state or. 
ot any city containing five hundred 
thousand inhabitants or over ahall make 
any contract for the expenditure of 
moneya appropriated by the atate in 
whole or in part, or raiaed in whole 
or in part by taxation. tor the erection 
or construction of any building. improve­
ment. alteration or repair, it tbe total 
coat exceeds ten thousand dollars. until 
public bide therefor are requested and 
eolicited by advertising tor ten ~· 
in one newspaper in the county where 
the work ia locatedJ and it the coat of 
the work conteiiiJ>lated exceeds th1rey-
t"ive thousand dollars. bide shall be 
solicited by advertieement for ten days in 
two daily newspapers in the state which 
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h&vil not lese than fitt;r thousand 
daily circulation 1n addition to the 
advertisement in the county where 
the work is located. The nUJilber 
ot such public bids shall not be 
restricted or curtailed, but shall 
be open to all persona complying 
With the terms upon which the b1ds 
are requested or solicited. No 
contract shall be awarded when the 
amount appropriated tor aame ia not 
augr1c1ent to complete the work 
ready tor service." 

This law waa first enacted 1n 1909 and ia found at 
page 346 ot the Seaa1on Laws or that year. Aa orig1nall7 
enacted and continued in effect until 1957, this law read 
as tollowaa 

"No contract shall be made b7 an otticer 
ot th1a state or any board or organiza­
tion ex1at1ng under the lawa ot thia 
state or under the charter, laws or 
ordinances ot anJ political subdivision 
thereof, having the expenditure of public 
funda or mone7e provided b7 appropriation 
from this state in whole or 1n part. or 
raised 1n whole or 1n part b;r taxation 
under the lao of thia state • or ot any 
political subdivision thereof containing 
five hundred thousand inhabitants or over. 
tor the erection or construction ot any 
building. 11Dprovement • alteration or 
repur• the total coat ot which shall 
exceed the sum of ten thoU8and dollars. 
until public ltda therefor are requested 
or solicited by advertiaing tor ten daya 
in one paper 1n the count7 1n Wh1.ch the 
work ia located; and it the coat of the 
work contemplated shall exceed th1rty-
ti ve thousand dol lara, the aame aball be 
advertised tor ten days 1n tbe county 
paper or the county in which the work 
1a located. and in ade11 tion thereto 
shall also be advertised tor ten days 
in two da1l7 papers or the state having 
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not lese than tif'ty thousand daily 
circulationJ and in no case shall any 
contract be awarded when tbe amount 
appropriated for aame ia not autfic1ent 
to entirely complete the work ready 
tor .. rv1ce. The number ot auch public 
bide ahall not be reatricted or oubtailed. 
but shall be open to all pereone com­
plying With the terma upon which auch 
bide are requeated or solicited." 

We are unalJle to find any caae construing th1a law 
with respect to school districta or members of the school 
board. With respect to cities the St. Louis Court of 
Appeals in 1939 conatrued this eect1on 1n the caae of 
Dunham Conetruction Co. v. City of Vebater Groves. 231 MO. App. 
1089. 84 SW2d 183. In that caae tbe Court held that this 
law waa not applicable to cities containing leas than 
50QPOO population. 

In the caae or M1aaour1 Public Service Corporation v. 
Fat~banka, Morae & Co. D.C., 19 F. Supp. 38, the Pederal 
Distr-ict Court retuaed to follow the Dunham Construction Co. 
case and held that th1a law waa applicable to the City of 
Trenton, IU.aaouri. wh1ch had leaa than 500,000 population. 

When the law waa changed 1n 1957, a revisor 1 a note 
tollowa Section 8.2501 on page 33 ot the MRS cu.. Supp. 
for 1957 which readet 

"Revisor'• notea The tirat sentence 1n thla 
section was rewritten 1n 1957 to conform to 
the decision in Dunham Conat. Co. V. C1 t:( of 
Webster Qrovea, 231 MO. A. lo89, 84 S.W.(2d) 
183 (1935), and to make clear ita meaning." 

Apparently the revision or tb1a aect1on di.d not make 
ita meaning clear enough because we are now called u,pon to 
construe the meaning or the worda "otf1cer or agenc)' or 
this atate"• and to determine whether a school district and 
its board of education are included within their purview. 

As indicated previously we are unable to find a 
Missouri case directly in point. From a reading of the 
available authorities 1n other jur1ad1ct1onB, it appears 
that the decia.ione conatrui.ng theae and a1m1lar words reat 
on the application or the particular facta ot each case 
til the exact language of the statute involved. 
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'rbO o- ot MuM v. freacott Sohool J>1atr1ct (irk.) 
349. SV2d 329. waa a caae 1nvol v1ng the ortc.en 1 e CQIIPena&• 
ti_on Act tdlieh retel"l'8d to " . • • tlw State ot Arkanaafl 
and 1 t a Mveral aaenc1ee • • • n • and the queat1on of 1 ta 
coverqe tor teachers 1n tbe pubUo acboola. At JM1P 330. 
tbe Court atated r 

At pap 331, the court atateda 

Appellmt eontenda~ that even thcNSb 
a acbool 41etr1et 1e a aoverr.ental eub-
41v1a1t>n, 1t at1U baa the etatue of a 
atate aseno7, and public achool teachers 
are at'torded coverap ~ tblt act _tuat " 
quoted. -.rhape, S1~ tbe •rd a 
looM or general •anS.ns,, acbool d111tr1cta 
m18ht be teni8Cl atate apnc1ea. 1.na-.ucb 
u the Lqielature 4ea1paate4 to euch 
CU.etr1ct8 the dut7 or ed\lcat1ng tbe ch114ren 
ot tbe atate 1D el-ntal7 and eecondaz7 
achoolaJ however; w Go not qree tbat 
th1a general terat bu an;r application; nor 
&117 pertJ.nence; to the 1~ of the 
atatute u.od4tr cona1der&ti.on. " 

The Court then concluded that a ecbool d1atnct 1a 
not an agenc7 ot· the atate. 

The c- ot Boarcl o1" Educat1on of Cecil COuney; to 
uae or Intel'nAt.tonal Dua~•• Jllaeb1nea Corpcmatcion, v . 
Jb1111p ,.,.., et al. ; 182 114. 132, 32 A. 2d 693, •• a 
eu.1t on a bond :lnvolv1ng tbe quut1on or Whether tM per­
for1D81lce bcm4 s1 ven in connection w1 th the conatntotJ.on 
ot a acbool bu1141ns wu given to the State or Jlu7land 
or 8n7 of 1 te aaenciea . In that cue tbe Court 8&14 at 
page694: 

I 

14b we view tb1a cUMt• tbe •tn queat1on 
tor dec1e1on 1e Whether tbe Board ot 
Bduoat1·on or Cecil CountJt, or ~ other 
oountJ', 1n the conatruct1on or a echDol 
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building, is or 1a not an agency or the 
State, and this depends on the construc­
tion of section 45 Article TT, Code 
(1939\, Act ot 191t, ch. 5o6, aec. 250, . . ·" .. .. 

At page 695 or that case the Court said a 

"[3,4] ln the recent case of Clause v. 
Board of Education or Anne Arundel County, 
Md., 30 A. 2d 179, 782 declded after thia 
caee was heard below in an elaborate 
opinion by Judge Marbury we construed 
aect~on 45, 1n the repair of a school 
building (which, of course, includes 
construction) b7 the Board of Education 
u not be1.ng done b7 it as an agency 
ot tb8 State. On the authority of that 
caae1 we hold that in the construction 
ot the Cecilton School, 1t was not a 
State agency, and that, tberef'oN, 
section 11 Article 90 ot the Code, has 
no application, and the bond sued on 
here is not bound ~ 1 ta tel'llts. • • •" 

... .. . 
These two cited cases are authority tor concluding 

that school districts and boards ot education are not lf1.th1n 
the purview of the term "officer or agency of this state" 
as that term 1a used 1n Section 8.250• RSMo 1959. 

It is our opinion that the legislature did not intend 
to make Section 8.250, RSMb 19591 applicable to school 
districts generally and there are cogent reasons supporting 
this position. 

We are not required to IDake a ruling on whether the 
school district and school board or st. LouJ.s City are an 
officer or agency or the City of' St. Louis., even tbougb the 
C1ty ot st. I.ou1a has over 500,000 inhabitants, since the,­
are governed by Section 165•603• RSifo 19591 which ia a 
special statute and will control them 1natead of the general 
statute under consideration here• 

One convincing reason tor our conclusion on school 
districts generally is tbe language of the s t atute itself. 
Section 8.250, RSMo 19591 is applicable only to aJ1Y 
" • • • orfj_oer or agency of th1a state or ot aey c1 ty 
conta1Ri.ng 500,000 inhabitants or over • • •.n FroiD the 
autbori ties previously c1 ted in this opin.i~, we conclude 
that a school district is not an agency or the state and 
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a school board ia not an officer ot the a tate W1 thin the 
meaning ot tb1a aeot1on. In add1 t1on, the advertisement 
must be " • • • for ten c1aJ'8 in one newspaper 1n the county 
where the wo•k · iB located • • •." It is a matter or public 
knowledge that there are no 4&117 newspapers publ1ahed 
in m11117 counties or M1aaour1. The ~rement ot advertising 
tor ten da7a 1n one newspaper in such counties ia difficult 
ot application and this is an adc!i t1onal reason tor conclud­
ing that school districts are not included w1 thin tbe meaning 
of Section 8.250# R8Mb 1959. 

Another reason which impala our conc~us1on concerning 
the legislative intent 1n thia instance is the Revisor's 
Note appearing on page 33 or the .a cum. Supp. tor 1957 
which 1a quoted prev1ouel7 in tb1a opinion. 

The decision 1n the Dunham Conatruct1on case • supra, 
held that this section ae it was previously worded was not 
applicable to c1t1ea containing less than 5001 000 population. 
Although the decision in the Dunham Conatruction Company case 
did not deal with school d1stricte, it 1e clear that it the 
reasoning or that opjnion 1a appl1ecl to school diatricta• it 
must neceaaarU7 follow that Section 8.250; RSJio 19591 1e not 
applicable to achool districts 1n c1t1ee containing lees than 
500t000 population. The Revisor' a Note accOIIIJ)&ft71ng the 
change in the law in 1957 obv1oual7 demonatratea that it 
waa the intention or the leg1alature to follow the decision 
in the Dunham Construction case and to abrogate the decision 
in the case ot Jl1saour1 Public Service Corporation v. Fair­
banka, Morae & Co •• eupra. Pollowing th1a reasoning the 
conclusion is inescapable that tbe legialature intended 
Section 8•250, IUUio 1959; to appl7 only to otficera and agen• 
cies or the state and of cities ot aore than 500•000 1nhab14 
tants• Therefore • school boards an4 school di.atricta were 
not intended to be included w1 thin the meaning of th1a sec• 
t1on since the7 are not an officer or agency ot th1a state 
aa that teN 1a u.ed 1n Section 8•250, RSMo 1959, and since 
there are no school districts in citiea or over 500,000 
inhabitants (with the exception ot st. Louie CitJ; which 1a 
governed b7 a special statute), 

CONCLUS~ON 

It ia therefore the opinion o£ this office that boards 
of education of school districts in the State of 111aeour1 are 
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Dttt included w1 thin the meaning or the terms "officer o:r 
agenc7 or thie etate" as that term 18 ueed in Section 8 . 250, 
RSMo 1959. 

The foregoing Ofinion which I hereby approve, was pre­
pared by' my aee1atant, Wayne w. Waldo . 

Yours very tt'UlY, 

MID ' . liiti'l'bU I 

Attorney General 


