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.' 'INSURANCE : 
1\ . . . . . . 

Memter~hip Certificate No . 7799 negotiated by Jimmy 
Osburn Burial Service Association of Pemiscot County, 
Missouri , evidences an insurance contract and persons 
negotiating such agreements without being duly li­
censed by the State Division of Insurance are amenable 
to penalties pressribed in Sees . 375 .300 and 375 .310, 
RSMo . 1959 . 

OPINION NO . 135 

April 5, 1962 

Honorable Jack L. Clay 
SUperintendent, D1 vision or 

Inauranoe 
letteraon Eu11d1ng 
Jefferson City, Missouri 

Dear Mr. Clay: 

I 

This opin1.on is 1n reply to your inquiry reading as 
follOWS I 

"Attached hereto is a membership 
certiticate and a receipt wherein 
I respectfully t-equest an opinion 
trom your of'fice as to metber this 
constitutes an insurance contract 
and, if so, does it come under the 
jurisdiction of this office." 

In order that no doubt wi.ll be entertained as to the 
complete provisions of Membership Certificate No. 7799 issued 
by J~ Osburn Burial Service Asaociation we ~~e set forth 
the f'ull text of Membership Certificate No. 7199s 

"Membership Certificate 

WHEREAS. the person named herein has made applica­
tion tor membership ~ the undersigned Association, 
and bas in all respects complied with the By-Laws 
and Consti tut1on thereof, as expressed in its Ar­
ticles of Association. 

THEREFORE, it is hereby ce rtifie d that the peraon 
named below ia a member of said Association and ia 
entitled to be furnished by said Association a 
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!"uneral in the amoWlt stated herein, as followaa 

Amount or Monthly Quarterly 
Name ~ Funeral Dueo Dues 

Maggie Parris 78 $100.00 $2.00 

Membership aha.ll be suspended on non-payment of duea 
more than 15 days delinquent, but ahall be deemed re­
instated on payment of all de~inquent dues, 1t pa!d 
by or for such member while 1n good health. And 8o 
percent of' all duea paid by or for a member wbo is 
suspended at time or death shall be applied on a 
f'Wleral of' such suspended member. . when fum.iahed by 
the Manager-Treaau.rer ot said A~lation. 

And when any member has paid duea aggregating the 
amount of' the ~eral stated in hie or ner Certificate, 
plua 20 percent, such member shall be hen~ro~th re-
lieved o£ .further payment or due.s. \ 

The Manager-Trea.eurer shall f'um.ieh all gra.vea, 
burial supplies and Funeral Services tor dece~aed 
members, except graves end Funeral Service a when the 
U\terment oooura more than t1£t"T mile a trom Wardell, 
Missouri, and 1n such cue a, on.l.J burial ~~pl1ea 
Will be furn1ahed to the amount named 1n ~ Cer­
t1.f'1cate-" . by the Manager-Treasurer. 

IN WITNESS WHEREOF, the Jimmy Oabum Burial. Bel"nce 
Association ot Pemiaeot County, Ja.aaouri, has cauaed 
this Certit'icate to be aigned by ita Jllanager-'J.'reaaurer 
and counter-signed by 1 ts Secretary, tb.ia the ~ 
day of December. 1955, at Wardell, 1Uaaou.r1. 

A'I'l'ES'l'i 
s/ Mrs ~ Jimmy Osburn 

Secretary 
s/Ji.rrJJrJ.y Osburn 

Ma.nagex-'l'reasurer " 

(Shollrl on reverse si.de of the above Membership 
Ce~t1f1cate is the following languagea) 

"Cert1t1cate No. 7799 
JIMMY OSBURN 

BURIAL SERVICE ASSOCIATION 
of Pemiscot County, Missouri 
WARDELL6 MISSOURI 
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Issued to the Person or Persona 
Hamed Herein 

Hed; Quarterly or Montbly Dues ot 
$2.00 is due on the 1st day or 
April, 1956. 
In case or Death 
DIMHDUTSLY NOTIPY JIMMr eSBURH, Manager-'rreasurer 
Wardell, Missouri Phone 2-471. " 

We review Memberahip OeX'tit1oate No. 1799, quoted above, 
with a view to detersid.ning it the same, 1n point ot ~av, con­
stitutes the negotiation ot an 1nauranoe contract 1n viOlation 
ot Section 375.3J.O, ftSMo 1959, providing 1n part, 8.8. tollowss 

"Any association or 1nd1v1du&le, 
and any corporation st,raneacting 
m this state any lpl!Urence buai• 
neaa, 1t1thout being authorJ.ced by 
the superintendent of the insurance 
41 vision of this state ao to do. or 
atter the autbori ty so to do baa been 
suspended, revoked, or baa up1red, 
sball be liable to a penalty or two 
hundred and t1f'ty <Sollars tor eaoh 
ortenae, • • • " 

We turther view Membership Cel"tit1oate No. 7799 to de­
termine it those who negotiate such a membership certificate 
as agents are in violation of Section 375.300 RBr-t> 1959. 
reading as follows: 

"Any person or persons who 1n thi.s 
state shall aot as agent or solicitor 
tor any individual, association or in• 
d1 vi duals or corporation engaged 1n the 
transaction of insurance business, with• 
out such person or persons first having 
obtained from the superintendent or the 
1naurance division ot this state the 
certificate authorizing ~ to act as 
such agent or solicitor, as required by 
section 315.010, or who shall act as 
agent or solicitor for any individual, 
association of individuals or corpora­
tion engaged in insurance business, be­
fore such individual, associaaon or in­
dividuals or corporation shall have been 



Honorable Jack L. Clay -4-

duly authorized and licensed by 
the superintendent ot the insur­
ance d1 vision or th1a state to 
transact business 1n thi.a state, 
or atter such Uoenae bas been ~ 
s~ded, revoked, or hae ex­
pired, abel l be deemed guilty 
ot a m184emeanor, and on oonv1c­
t1on tbereot • shall be tined not 
leas than ten nor more than one 
h~~ .tor each ottenae, 

. or 1mp _ 1n the county or 
city ja11""'~or not leas than ten 
da¥a nor more tban aix montba, 
or by both such tine and 1m* 
pr1aonment. • 

M1aaour1 statutes do not de1'1ne the word "insurance". 
In State ex rel. Inter-Insunmce Awd.llart v. Revelle, 165 
s.w. lo84, 257 Mo. 529, l.c. 535, the Supreme Court of Mis­
souri spoke as follows c 

. ' 
"The essential elements ot a ~ 
tract or 1naumnoe .are an agreement, 
oral or written, wherebJ' tor a legal 
consideration the promisor undertakes 
to 1n4emn1f7 the promisee 1£ he ahall 
suffer a spec1f1ed 1oss." 

The insurance character of burial assooi.ationa is attested 
by the folloWing l~e round in Section 376.020,· RSMo 1959, 
of M1sstnir1•s regular Ute insurance lawa 

" • • • provided, that aey associ&• 
t.ton -consiet:1ng of not more tban one 
thousand five hundred oiticena, reai• 
dents of the state of M1asour1; all 
li v1ng w1 ttdn the boundaries of not 
more than three co1.mties 1n this state , 
said counties to be contiguous to each 
other, orgardzed not t'or profit and 
solely for the purpose of assessing 
eaoh of the members thereof upon the 
death or a member, the entire amount 
of said assessment, except t en cents 
paid by each member, to be g1 ven to 
a beneficiary or beneficiaries named 
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by the deceased member 1n h18 or 
her oert11"1eate or membel'Sh1p~ said 
ce"1r1oate or membersb1p to be 1asued 
by aucb aaaoo1at1on, sbaU not be con. 
str\&eCS to be a. Uf'e 1n8Ul'enoe couapany 
\mc!er the laws or tll1• ~, • • • • " 

At 44 . C.J .s., Irusurence, Seot1on ZT, we t1nd the subJect 
or burial benet1t treated aa rollows: 

"•Burl~ benefit• w •t'Unere.l bener1t• 
baa been reg&1"ded as l1f'e 1nauNilce. " 

Ot partioular 1ntereBt 1n connection with the contract 
here being conatdered we aubm1t the following text .from Couob. 
on Inaurence 2c1. Sec. 1&63; · 

"A oontl"&.Ct o~ ·1ndua~ or burial in• 
Burawe must be d1st1ngu18hed fl"QDl a oon• 
tre.ot with an undertaker tor the advance 
~. 11betber or not on an 1natall­
men~ plan, or funeral aervioea to be 
~red the purclla.aer hies death. 

ua a ract to ah ral aer-
~a . dd 

ace one o e ~oe. cept 
as such a contract may be apec!tiaally de­
clared life insurance by statute , the is­
suance by the proprietor or a funeral home 
of contracts which, by their terms .. entitle 
the holders and their families or depend­
ents to complete funeral s ervices at coat 
plus 10 per cent, but cootain no provisions 
for pel'1od1cal assessments or dues or for 
the forfeiture of payments, 1s merely a con­
t~ot for the sale of goods and se~cea 
rathel' than a contract of insurance and is 
therefore not subject to a statute regula­
ting the business of insurance • " 
(Underscoring supplied.) 
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The underscored language j_n tb.e preceding quotation t'rom 
Couch on Insurance 24, Sec. lr63, retlects a rule by llbich 
Contract No. 1515, here being considered, will be judged. 

Membereb.1p Cert1.f'1cate No. TI99, dated December 13, 
195~, evidences an agreement whereby J1mnly Oabum Burial Ser­
vice Association has agre64 to ~ab Jtagg1e Parris a tuneNl 
valued at $100.00. The monetary·QOna14erat1on moving to J~ 
Osbum Burial Bervice Assoc1at1orl -to BlJPporti the contract 1a 
abown by the o~Ugat1on plac~~n ~e Parris to pay qua.r­
te~l:( dues ot f2 .00. When Ma · :tf'. \1Pal'1"18 has paid dues · total• 
1ng fl20 .oo she 1s relieved of ther payment ot dues. Mem• 
berabip under Nemberahip CertU1cate No. 1799 ~s suspended 
when ~t ot dues is delinquent more tban tineen day's, but 
reinstatement is eftected by p~t ot de.llnquent dues. 

In searob.1ng ror the "rlsk" element which is necessary 
.to make Memberehip Cert1£1cate No. 77~ take on the character 
of 411 insurance contract we find such 'risk., element by con­
Bi.dering tbe entire language ot the Cert:U'icate in the light 
ot the accepted -purpose ot the 3gl'eement. 'l'he agreement is 
to t'umiah a tunel'81 ba.ving a value ot ~oo.oo for a named 
person so ,long aa that person is not delinquent ·in ~nt ot 
dues \Dlc!er the agreement • $Uch qreement is not ~d1t1oned 
~n the holder or the Certificate having paid dueS' equal to 
$120.00, tor that condition relates only to a pa.io.-up Gerti­
ficate • In the absence or any proV1s1on 1n the cert,tt1~ 
stipulating that tbe member., or someone 1n hU beba;1:t., muat 
tumiah p~t or dues equaling tile stated amo1mt ~ tP.e 
tune~~·-to. be turnished, it must be reasonably concluded that 
should t(w,; bolder ot Membership Cert1t1cate No. 7799 die be­
tore ~t ot quarterly dues in an amount totaling $100.00, 
the J~ Oabum :BurtU Se~ce Aaaooi.ati"on 1a obligated tmder 
the Certif'icate to i'u.m1sh a funeral ot a value ~t $100. oo, and 
1n the light or such facts we discover the "riak element in 
Mem~p Qert11'1oate No. 7199• In such an instance we find 
that a1mm..v 'O.,burn Burial ~rvice Association bas agreed to .rur­
nish a' i'uD~ in the stated amount or $1oo.oo for a sum or dues 
payments which may or may not bear any true or correct relation• 
ship, in money value, to the agreed price of the f uneral.. 

We go a step f'arther and demonstrate how, under Membershi.p 
Certi.tieate No. 7799, the "risk" element becomes e ven more 
evident. Under Membership Certificate No. 7799, the value of 
the funeral 1s set at $100.00, with quarterly dues payable by 
Maggie Farris in the amount of' $2.00. With Maggie Farris' age 
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being seventy•eigb.t years at the inoepti.on of her member­
Bh1p, tne tintely ~t of quarterl.1" dues w1U not aUow such 
pasments to ·total $100.00 be1'o~ exp:1vation of at leaat twelve 
ye8.rs1 and Ule Maggie Farris would then have reached the age 
of ninety years. 

,~ cannot conclude otherw1se than_ that Memberab.1p Certi• 
t1cate No. 7199, desenbed abo:ve. 18 an 1n8uranoe contract. 

It is the oplni.on of this ot"t1ce that Membership Cert1• 
rtcate No. 1799, dated Deeembe-x- 13, 1955, issued to Maggj.e 
Pam-a by JilriQ' Oabum Bur1al Berv1ee ABSOQ1at1on of Pemiscot 
Count71 Missouri 1s a contract of 1nsurancti w1th1n the mean• 
1ng o't Section 315.310 RBMo 1959, ··and offering o:t the same to 
the public 111 tbout meeting the requirements or M1ssourj. 1 s laws 
relating to Organ1at1on and regulation ot insurance companies 
will cause persons and corporations so offering such contracts 
to be subject to the penalties presecr1bed by Sections 375.300 
ancS 375.310 RSftb 1959. 

'l'he foregoing opinion, which I ~reby approve, was pre• 
pared by my a&8istant, Julian L. O'Malley. 

Yours very truly', 

THOMAS F. EAG!Bl'ON 
Attorney Ge11eral 


