
Opinlon 122 ~ Answered by Letter 
{Joseph Nesscnfeld ) 

l>1arch 1 2 , 1962 

Mr. Charles D. Trigg 
Compt r oller and Budget Di r ector 
Sta te Capitol 
Jefferson Ci ty, Missouri 

Dear Mr. Trigg: 

Thi s will r eply t o .rour· r ecent letter r eque c ting 
our 1nf'ormal opinion as follo\.3 : 

" I 1·e opcct1 u.lly r equest an infOI'tnr-'ll 
opinion r•egar dlng t .... c State's obl1ga 
tion f or the p....yment of cross earningo 
t=>.x on util::.ty oills . I n the St~te 
exempt f rom such tax or lial)le for 
paymen t o f the tax'? 1' 

As \'te understand your queo t ... on, the t ax is a license tax 
~posed upon t ne util l t y based upon t he gros s r eceipt s . It 
is not imposed upon the consumer . There is no question con­
cerning t he r ight of the municipality t o i rnpone cuch a 
l icense tax . See Union El ec t ric Co . v . City of St . Charl es, 
Mo . Sup . , 181 s.w. 2d 526 . In that case, i t was held th~t a 
license tax measured by gross receipt s does not consti t ute, 
directly or indirectly, a sales tax . 

The mere f ac t the utility presently l i stc the ta~ 
separately from the other portion of the charge f or i ts 
services does not have the effect of making the tax one 
imposed upon t he consumer . The charge f or the services 
r endered is the aggregate amount s hown on the bill i ncluding 
t hat porti on of t he charge represented by the '' tax" . "The 
utility remains the party taxed, and the utility still pays 
t he tax. " wee State ex r el City or ·:est Plains v. Public 



Service Commission, Mo. Sup . , 310 s.w. 2d 925, 934; and 
State ex rel Hotel Continental v . Bu~ton, Mo. Sup., 334 
s. ·~. 2d 75,82 . The tax is but one expense or operation . 
The last two cited cases hold that the Public Service 
CoDIIliasion may authorize a utility to state the amount of the 
tax separately f'1~ the ualance or the customers ' charges, 
and thereby "partially itemize" the billa . However, irrespective 
of the method of billing, the money with which the utility 
pays the tax is necessarily obtained in every instance from 
the customers . The incidence of the groso receipts tax 
is not changad by the fact that charges are itemized . 
I t may be added that there is no constit utional prohibition 
against the acoessment of an excise tax upon the State of 
Missouri . See State ex rel Missouri Portland Cement Co . 
v . Slnith, 90 S . l-1. 2d 405 {uhich involved the 1875 Constitu­
tion). Section 6 Article X of the 1945 Constitution exempts 
only the real unC: personal property of the state from taxation . 
Je are al'lare of no provision Jn the law which would exempt the 
State of t.U.ssour1 fran 11ao1lity for that portion of the 
charge of the utility for se rvice r endered which result~ from 
the l evy of an excise t~~ such as the g~ss receipts licence 
charges of v-ari0\13 municipal1 ties . 

It is ou r opl~lon. therefore: that the Jtate is liable for 
payment of the bills in the situation set i'Ol'th in your l etter. 

Jll:ms 

Yours very t1·uly. 

'l'Hot·1AB .F . EAGLETON 
Attorney Gene1al 


