OPINION REQUEST NO. 96=62 answered by letter
(0'Malley)

March 9, 1962

Honorable Robert A, Wi
Member, Missouri House Representatives
Fipst Distriot, 3t, Iouis County

This letter of advice 15 addressed to the problems re-
flected by the questions posed by the Florissant Conmittee
PFor t Freoeholder Candidates and submitted with your
letter January 20, 1961.
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tional suthcrigation found in Arti VI, Section 19, Miasouri's
Conastitution of 1945,

Information glven to this office discleses that over thil



Article VI, Section 19, Missouri's Constitution of 1545, re-
quires that the charter commission posts be filled in the initial
instance, by election, and contalins no slon directing how &
tie vote i3 to be rosolved. We have found any statutory di-
rective disclosing how such tie vote 18 to be treated.

150 E tg; oaz:: of State ox inf. Crow, At mm‘v&n’-&r.
. Supreme Court was considering affec a tie
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“The fact that sion was wmade as to
tiecs for she and coroner, and no such
or other provision nade for ties for coun-

B8y
1
§

g

wmmammmuv.wmm,uuu od
situation insofar as it involves the po=-
filled on the charter commiasion and is not to be ap-
defeat the election of twelve members of the commission
margin was certain, and not subject to challenge by
other nominees running for scats on the commisalon.
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Texas was rovicwing an election contest arising over
school trustecs. The facts in such case disclosed that
there were fourteen candidatea for the seven places to
on the board of trustees being elected for the first time, Each
of i reteived vote over thelir oppenents whioh
ion of their to become trustees, 'nxxnm
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The charter commission to be established under authority
found in Article VI, Section 19‘ Missouri's Constitution of
1945, is to be composed of the "thirteen candidates receiving
the highest number of votes". The case of State ex inf. Crow,
Attorney General v, Towns, 153 Mo, 91, 1. c¢. 109, treats the
word "elected" in the following language:

"In State ex rel; v. Kramer, 150 Mo,

89, it was expressly held that where

the Constitution provides that an of-
ficer shall be elected, 1t meant the

act of choosing, performed by the quali-
fied electors, and that where the elec-
tors failed to make a cholce, no appoint-
ment could be made to the office unless
expressly authorized by the Constitution.”

In view of the interpretation of the word "elected” as spelled
out in the foregoing quotation from State v. Towns, supra, 1t
must reasonably be concluded that twelve of the thirteen members
to compose the charter commission were chosen and elected on
December 19, 1961, and that the only vacancy on the commission
results from the failure to choose and elect the thirteenth mem-
ber., In the absence of a directive as to how this single vacancy
is to be filled we conclude that it must be filled by another
election,

Having answered the first question posed by the Florissant
Committee For Independent Freeholder Candidates, we next outline
answers to questions numbered 2, 3 and 4, as follows:

2. While the election of twelve members
of the Commission on December 19, 1961
is not subject to challenge, the formal
functioning of the Commission must await
the election of its thirteenth member,

3. a and b. A special election should be
held at the earliest convenient date to
fill the thirteenth position on the
Commission, giving due consideration to
the time required for ordinance passage
and the mandatory period of thirty days
preceding the election after which no
nominating petitions may be filed.

¢. There is not sufficient time, in our
belief, to hold the election on April 3,
1962, However, i1t could be held at the

special bond issue election in May, 1962,

d., Scheduling the speclal electlon to
fill the vacancy now existing on the
Commission for May, 1962, would not in-
volve an unreasonable delay in such
matter,
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e. HNo runoff electicn is to be cone
ducted between the parties who tied
for the thirteenth position on the
Commission,

f. Since no runoff is permitted, this
question requires no answer,

g. Any and all persons seeking the
thirteenth place on the Commission
must file new nominating petitions,
and thils applies to the two perscns
who tied at the election held
December 19, 1961,

4, a and b. A charter framed by the
Commission must be submitted to the
electorate within one year after the
Charter Commission has been fully
formed by election of its thirteenth
member, and not less than 30 days

. Bubsequent to completion of* the
charter,

Yours very truly,

OMAS

Attbrncy.

SAGTETOR
General




