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Additional magistrate in Glay ~ounty, ~issouri 
authorized by order of Circuit Court under 

authority of Section 482.010, does not auto­
matically become the second regular magistrate 
to which the county is now entitled by virtue 
of its population; effective as of January l, 
1963, there will no longer be any additional 
magistrate in Clay County; no particular period 
of r esidence in the district from which he is 
elected is required of a magistrate in order 
to qualify for the office. 

OPINION NO. 57 

February : 15 , 1962 

Honorable Richard E. JloPe.din 
Prosecuting Attorney 
Clay County 
L1b6rty ~ Missouri 

Dear Jlr. JloFadin s 

We have received your request for an opinion of this 
department~ which request reads as follows' 

"Please find a copy of questions submitted 
for opinions; by the Clay County Blect1on 
Board. 

1. lloea the 11ag1strate Court in ClQ" County, 
llisatJJUrl., created by order of the C1reu1t 
Court ae of August 1, 1948, tqr a four-
year term, with the present tenn expiring on 
December 31, 196~, automaticallY beco&De the 
second magistrate required by the etate 
tor papulation provided in Section 462.010 
v .A.a.s. on lanuaroy 1, 1963? 

2 . If the answer is ye$, does it follow 
that the State becomes reaponsj.ble f'Or the 
payment of the salary of the additional 
magistrate, clerks, ete. on January 1, 1963, 
and if ao, ®St the Board of lUection Cotllnis­
eioners redietriot prior to April 1, 1962, 
into d1s.tr1Qts as near ectual population wise? 
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"3. If the answer is no, to question No. 1, then 
will Clay County have three m&gietrate courts on 
January 1, 1963, divided into districts equal 
population wise'? 

"4. I.f Clay County will have three magistrate 
courts on January l , 1963, (two by the State and one 
by the Circuit Court), may the Circuit Court on 
proper petition abolish or dissolve the magistrate 
court created by it and if so when may this be 
done in order to retain that mag1etre.te court 
until January 1., 1963? 

n5 . U the Circuit Court can in 1962 dissolve the 
magistrate court created by it, effective January 
1, 1963, does it follow the Board of 8lect1on 
Commissioners shall divide the count,- into two 
districts ae rutar equal in population, and if 
so, when·? 

"6. If the answer to Ro. 4 ia No, then does 
the Blection Board divide the county into three 
districts as near equal in population as 
possible and when must this be done, and can 
these districts be alte~ed or dissolved prior 
to the next election of magistrate Judges? 

"7 . Is a candidate tor the oi'flce of IJilgistrate 
required to reside in his district a certain 
period of time in order to qualify fo~ the 
office and, 1f so, for how long?" 

We turn f1rat to a consideration or whether the addi tional 
magistrate, authorize4 b7 order or the Circuit Clerk or Clay 
County on June 23, 1~, automatically becomes the second 
magistrate required by Section 482.010, RSMo 1959, ror counties 
with a population over ce~enty thousand and under one hundred 
thousand. We hold that he does not. 

Section 482.010, RSIIo 1959, above referred to, provides for 
two types or magistrate Judges. first, th1e section reqtdres what 
might be termed "regular •giatratea", i .e. those which a county 
must have because of its population. Secondly, it provides for 
"additional ~ietrates", which mar. be authorized 1n ad.cU.tion to 
the number of regular mag1strates 1 if the circuit court or the 
county involved finda that the administration or Justice requires 
it. This elaaa1f1eation is exemplified in Section 482.150, 
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RSIIo 1959, whieh provides that the salaries or I-e8\ll4r tDagistrates 
are to be paid by the county • . Sinee these classif1cat1.ons are 
separate ana 41st1rtet, we believe tbat an a4tli tional magistrate 
ottiee eannot be tranefo~d into a regular maststrate· office. 

OUr answer to your t1rst queatJ.<m bein6 in the negative 
you:r second question ia r«ndeNd moot and we n•t consider tne 
third queet1on propounded. in you:r ~queet - whether Clay County 
will have thrH •a1stre.~ aa or Janua17 1,. 1963, and if eo 
whether the county wlll hav& to be divided 1nto three 11Bg1etrate 
districts with equal population. 

'l'he number of magistrates in each county ia fixed 1n our 
Constitution, Section 18, A-rtiele V. S.ct1-.n 482. 010, paragraph 
1, RSMo 1959, Merely copies the cone-ti tut!onal prov1a.lon. Both 
the constitution and the statute authorize the Cinuit Court 
upon petition and after heart~ to increase the nforegoing numb!r" 
or mag1atratea 1n any e:ounty "ttecottd1ng to ~e needs of ~ustio('' , 
an4 siDU.larlJ to d6crea-se uau.ch ;t..noreased. numbern. The foregoing 
m.uaber" of>viously x-e-cfere to the nwaber tued by the Conet1 tution 
and statute) nuely one J~MtC1strate 1n counties in the thtrty-
to seventy thousand cJ.ase1~1c.at1on en4 two magistrate& in th~ 
seventy to one hundred th-ousand alasait1cat1on. 

'fhe or4er ·ot the Clay Count¥ Cirotd.t Oeurt made June 23, 
1948, 'Whieh ol'eated the ad41t1onal magistrate tor that county, 
atatecl that the nwaber ot J1881atrates wae to be inQre&Bed by one. 
Th;ia ~quld, oi: coure•, uaean only tbat the uumber of fbagietrates 
j;.n 1948 required in the interest ot Ju&t1ce was two . Row that 
the a1tuat1on is ebanged so that b7 re.ason of the increase 1n 
population tlthe tore6o1ng m.ullber•• 1·8 two, the 1948 order authorizing 
an increase 1n the nWDber ot •a1stratea from one to two can 
not be oonstru•d to be a rtnd1.ng tlvXt the n\Uilber aho\114 be ln­
ereased from two to ttu:-.e. BeiLVing in m1nd the rutces&ity that 
the court make tl'ut finding "e.o,eordtng to the needs of J~st1ce n 
it is our opinion thtlt when the county becomets entitled to two 
"regular m.ea1atratee'• as ot January 1, 1963, the 1948 order 18 
runctue oft1q1o and no l-Ol"lger or- any t'orce or ett"eet . Hen~, 
etfective with the 1ncumben·oy ot the n.-w n~ula.r n&agistrate 
thel'e w~ll no longer b~ any add1t1onal ~ist~te, unless and 
until the C1reu1t Oourt mak•s a new finding, after a hearing, 
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that the needs or justice r equire that the number of magistrates 
be increased f rom two to three (or f our). 

The next question containe d 1n your request is whether the 
Cl ay County Circuit Court has the power to abolish the office of 
the additional magistrate created on June 23, 1948. You further 
ask when such abolition should be accomplished in order to retain 
the additional magistrate unt il January 1, 1963. Under the 
reasoning and conclus i on stated in answer to the t hird question 
contained 1n your opinion r equest no sueh court orde r would be 
necessary. 

A further question i s stated 1n your request as to whether 
the Board of Election COlllll1asi oners of Cl ay County should divide 
the county into two magistrate districts and i i' so, when . The 
first part of this question muat be answered in the affirmative. 
A duty is imposed on the Board of llect1on Commissioners to so 
divide the county Section 19, Article V ot the 1945 Constitution 
of Missouri . Th1e same sect i on 1--equires that the duty be per­
f ormed "after each census " . (Note: Because of this mandatory 
requirement or the Constitution, the statutory requirement 
contai ned in Section 482 . 040~ RSMo 1959, that the Board of Election 
Oommiasi oners divide the eounty into magistrate districts \iithin 
sixt~ days after being '1off1c1ally infomed'' tllat the dut y or 
so doing has arisen, is neeeeaarily directory.) The old districts 
automatically go out of existence after each census, and the 
Board must establish two new districts. or course, if the 
constitutional requirements are met, the Board could conceivably 
establish distric ts with bOundary lines identical t o those 
of the present d1str1ots. 

The last question contained in -yout~ request i s whether a 
candidate f or the offiee of •g1strate is required to reside 
within his diatrlct f or a certain period of tiJDe i n order to 
qualify for office . 

Section 462.040, paragraph 2 , RSMo 1959, states only that, 
after divisi on of a county into •giatrate districts, one 
magistrate shall be elected in each "who shall be a r esident of 
the district in which he is elected . " 'The ~e f ollowed 1n 
111ssour1 absent specific requi~nta as to eligibility as of 
date of election is t hat t he eligibility o£ an officer is to be 
determined as of the time of coJIIDencemen t of the term. See 
State ex 1nf' . llitchall ex rel OoodJIIan v. Heath. (1939) 345 It>. 
226, 132 sw 2d 1001, l . e . 1005 and State ex I~ lla.1or ex rel 
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Ryors v. Breuer (1911 ) 235 Mo. ~40, 138 SW 515 . 

lt i& f urther to be noted that Section 482.050, RSifo 1959, 
requires eaoh maaistrato to 11qual1~yn and enter upon the discharge 
o:r hia duties on January 1 1"ollow1ng bie e~ectlon. This statute 
further provides that 1n caee the Judge elect 11re.fwse to qualify" 
euch r efusal shall constitute a vacanc y 1n the of:f1cc ''from 
and after the date on which ~uch Judge-elect i s required to 
quality .. ~~ Reading all or the stat utes together and in the light 
of the policy of Missouri to requir~ el1g1b1l 1ty to be determined 
ae of the date o:f cOI!Illencement or the term we hold. that a 
candidate for the off ice ot magl etrate 1e not r equired to 
reside 1n ate dlstriet for any par ticular period of t1~ 
pr ior to qua lifying tor the office. 

OOHCLUSIOlf 

It 1e t he opinion or our o!"!'ice that the additional magistrate 
1n Cl ay County, M1aaour1 does not aut.omati cally bec--ome the eecond 
regular magistrate t o wh1oh the county is now entitled by vir tue 
or 1ts population; we further hold that effec tive as o~ Jattuary 
1 , 1963, there wi ll no longer be any additional magistrate. 
J'lnally, we nold that no particular pertod of resi dence in the 
dtstr1c t i~rom Wh1~h he 1& elected 1 5 required of a magistrate 
1n order to qualify f or the off i ce. 

The £orego1ns opinion , whic h I hereby appr ove , was prepared 
by m::f &88:lstant, een Ely, J r. 

B&rm.s 

Yo~rs very truly, 

!HOMI! I. llotltOI 
Attorney General 


