
TOILETS: 
SANITATION : ~ 

The power to adopt sanitary rules as 
s et forth in Section 3~9 . 210 , RSMo 
1959 , does not confer upon the State 
Board of Cosmetology the a uthority to 
require establ ishments coming within 
its jurisdiction to install toil et 
f acilities . 

COSMETOLOGY , BOARD OF : 
REGULATI ONS : "' 
ADMINISTRATIVE LAW : / 

January 12 , · 1962 

Jllre. Jakaline McBrayer 
Executive Secretary 
State Board of Cosmetology 
Capitol Building, Room 127 
Jetfereon City, Missouri 

Dear Mrs. McBrayer: 

This 1a in reply to your request for an opinion of thls 
office concerning the rule mak1ng powers of the State Board 
of Cosmetology, stated as follows& 

"Do we have the authority to require 
shops to put in to1leta in their ahope?" 

Nowhere in Chapter 329, RSllo 1959, which establishes 
the Board's control and auperv1a1on of coametologiata, 
hairdressers and manicuriata, do we find a leg1alat1ve 
mandate to that ef'fect. However, your regulations adopted 
pursuant to Section 329.~210, RSMo 1959, and filed in 
accordance with Article VI, Section 16, ot t he Constitution 
of Miaaour1 on July 28, 1961, allude to such a requirement 
in two places: 

0 Section 5. • • • Adequate and con­
veniently located toilet facilities 
ahall be provided, and separated by 
self closing doora, for all beauty 
anopa and achoola of beauty culture 
and other eatabliahmenta in which 
co811letology, ha1.rareaaing and man1-
cur1.ng ia praet1.ced. • • • " 

"Seotion 7. • • • All shops which 
ex1at in buildings also having 
living quarters muat have toilet 
racilities located aeparately and 
apart from the living quarters." 
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If these regulations may be deemed to have been adopted 
in furtherance of some statutory power vested in the State 
Board of Coametolo~ then the)' are lawful and must be 
enforced aa the law of the land. 

To reaolve the queation, therefore, a review of the 
Board' a rule making authority is necessary. The only 
atatutor.y direction available 1n that respect ia to be found 
at Section 329.210, RSMo 1959. 

"Powers of board. - - The board ahall 
have power to1 
11 {l) Prescribe such sanltaey rules as 
it may deem necessary with particular 
reference to the precaution necessary 
to be employed to prevent the creating 
and spreading of 1nfectioua and con­
tagious diseases, and 1t shall be un­
lawful for the owner or manager of any 
ahop or school in any city having a 
population of more than ten thousand 
inha~itante to permlt any person to 
aleep 1n or use for residential 
purposes any r~am ~ea wholly or in 
part as a hairdressing, coameto1ogical 
or manicurist' a establishment. • * •n 

The pertinent authority conferred therein ia the power 
to prescri~ &J81•itary rules 1f it 1a possible to show that 
providing t ·oilet t'ac111t1ea in a beauty shop or school of 
beauty culture or other eatablishment in which the named arts 
are practiced 1& a aan1 tary requirement. 

In many instances the legislature itself has directed 
that certain named establishments furnish toilet facilities . 
A review of all of theae is not necessary here but Section 
196 . 210, RSMo 1959, pertaining to places where f ood 1a 
prepared will aerve as an example. There the aubjeot 1a 
amply covered and la ao complete, aa to the location and 
construction of such required toilets, that it need not be 
amplified by regulat~on of any kind. lowhere 1n the statutes 
do we find the general authority to require the installation 
ot toilet facilities conferred upon any regulatory agency 
without the leg~slature first specifically authorizing such 
authorit7. 

Since the legislature haa aeen fit in many instances to 
require the 1natallat1on of toilet facilities in certain 
named eatabl1ahments, none of them coming within your 
Jurisdiction, and since the legislature baa railed to 
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specifically authorize you t o adopt regulations concerning 
a&Re 6 it must appear obvious that it waa not their intent to 
do so. The generally accepted limitation upon the power of 
all governmental administrative agencies to promulgate rulea 
and regulat1orus is to be found 1n 73 C .J .s. , page 414, S 94: 

"A public administrative body may make 
only auch rules and regulations as are 
within the limita of the powers granted 
to it and within the boundaries es­
tablished by the standarda6 limitations, 
and policies of the statute giving it 
such power, and it may go no further 
than to mak• administrative rulea and 
regulations which fill in the interstices 
of the dominant enactment . It may make 
only rules and regulations which effectu­
ate a law already enacted, and i t may 
not make rules and regulations which are 
inconsistent with the provisions of a 
~tatute, particularly the atatute it ia 
administering or which created it 6 or 
which are in derogation ot, or defeat, 
the purpose of a statute, a nd 1t may not, 
by ita rules and regu~ationa amend, 
alter, enlarge, or limit the terms of a 
legislative enactment . " 

Clearly you are not t o enlarge upon t he authority 
delegated to you by the legislature to presc~ibe sanitary 
rules with particular reference to the precaution necessary 
to prevent the creating and spreading or infectious and 
contagioua diseases. One fails to see how the Board expects 
to prevent the creation and spread or infectious and 
contagious diseases by requlx•ing establishments under 1ts 
j urisdiction t o install toilet facilities. Certainly i t 
must be conceded t hat the avai lability or such tac1l1t1es 
to customers and employees of such eatabl1ahments would 
further the eauae of their cOIAtox•t and convenience, but that 
really haa nothing to do w1 th the evil •hJ.ch the legislature 
seeks to prevent by authorizing you t o adopt rules and 
regulat1on.a. 

C<»U:LUSIQ!i 

The power to adopt sanitary rules aa set rortb in 
Section 329. 210, RSMo 1959, does not confer upon the State 
Boarti of Coamatology the authority to require establishments 
coming within ita jur1ad1ction to install toilet racil1t1ea . 
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The foregoing opinion, which I hereby approve_ was 
prepared by my aea1atant, Howard L. Mel'adden. 

HLM:BJ 

Yours very truly , 

THCIIIS f. BloLITCil 
Attorney General 


