COUNTIES: COUNTY OFFICERS: Compensation and mileage increases

MILEAGE: CIRCUIT CLERKS: authorized by T7lst G A
MAGISTRATE JUDGES: y fls reneral ssembly.

MAGISTRATE COURTS:
SHERIFFS:
ASSESSORS:
CORONERS:
SALARIES, FEES:

December 6, 1961

Honorable James B, Woodfill
Prosecuting Attorney
Vernon County

Nevada, Missourl

Dear Mr., Woodfill:

We are in receipt of your request for an official opinien
of this offlice which reads as follows: '

“The County Clerk of Vernon County, Missourl
peceived a letter from the State Auditor in
regard to salary inecreases and also in regard
to certain mlileage allowance lncreases.

"He enclosed therewith a schedule of the addi-
tional salaries, a copy of which I am enelosing.

"Apparently, from this enclosed list, the only
salary increase in Vernon County which would
pecome effective immediately, would be that of
the Circuit Clerk. The rest of them would
apparently become operative at the beglinning
of the next term of each offilce.

"However, thers have been inquiries made of
the Clerk, and he desired that I wrlte your
office to obtain your official .oplnion in
regard to these galary inereases and also in
regard to mileage increases of officers of
the county. *

"I imagine you have already had inquiries in
this regard, so 1f you have rendered an
official opinion, please send me a copy
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thereof. If you have not rendsred an officlal
opinion in this regard, please give me your
opinion as to when the salary increases become
effective and also as to when the mileage al-
lowance increases of the various officers
become effective."”

Inasmuch as Vernon County is a third clase county with
township organization and with a pagulatien of 20,540 we will
confine our opinion to the compensation and mileage increases

voted by the Tist General Assembly to off'icers of that type
of county.

Vernon County has separate offlces

; e jult Clerk and Recorder of Deeds, We
therefore farat direct your attention to the additional com-
pensation granted by Senate Bill 288, 71st General Assembly
(Now Section 483.331 RSMo 1959 to such Circuit Clerks. It
reads as follows:

"1, In addition to his other dutles, the
“olerk of the circuilt court in all counties

of the third class wherein the offices of

the circult clerk and recorder are separate
shall prepare and deliver to the judge of

the circult court, to the Judicial confer-
“ence and to the committee on legislative
‘reséarch an annual report showing the nunber
of civil, crimingl and Jjuvenlile cases filed
in the court during the preceding year, their
disposition, their classification, the number
of cases pending at the end of the year and
such other information as the Judge may
require,

"e. For the performsnce of the duties re-
quired by subsection (1), the clerk of the
circuit court in counties of the third class
shall receive, in addition to all other
compensation now provided by law, twelve
hundred dollars per annum to be paid out

of the county treasury a8 his other compen~-
sation is paid." _

Article VII, Section 13, Constitution of Missouri 1945
reads as follows:

"The compensation of state, county and
municipal officers shall not be increased
during the term of office; nor shall the
term of any officer be extended."

-
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Inasmuch as the first parvagraph of Senate Bill 288, Tilst
fleneral Assembly imposes new and additional duties on the fircult
Clerks involved and the second paragraph states that the additional
compensation therein authorized is for the performarnce of the
duties stated in paragraph 1, the clerks were entitled to the
additional compensation at the time Senate Bill 288 took effect
on October 13, 1961, Mooney v. County of 8t. Iouis (Mo. Sup.

1956) 286 8.W. 24 T63.

2. Stenographic and Clerical Help of Prosecubing Attor

We enclose a copy of the opinion of this office issued to
Honorable Paul E. Williams under date of November 10, 1961, which
answers questions relative to the compengation of stenographic
and clerical help of Progecuting Attorneys in relation to Artiﬁle
Vi, Section 13, Constitution of Misgouri of 1945,

3. Maglstrate Judges. The applicable portion of House Bill
281, Tlet Genera) Assembly (Now Section 482,150 and Section 482,250
RSMo 1959 Jreads as follows:

"1, The salaries of all: magis%raﬁes shall be
paid by the state, except that the state shall
not pay the salaries of additional magistrates
whose offices are ereated by order of the cirgult
court as provided for in article V, Section 18,

of the agnstitubion; but the digtricte aﬁsigned
to such additional magistrates shall be designated
as 'additionsl magistrate disbricts! and the
galaries of such magistrates shall be paid by

the county. The annual salaries of magistrates
shall be as follows:

 # % ® * K * & B F B2 F X K ® W

"(& " In all counties now or hereafter
having gopulation of more than fifteen thousand
inhabitan 8 but not more than thirty thousand
inhabitants, with an assessed valuatlion of more
than twenty~six million dollare, the sum of
eight thousand four hundred dollars;"

Vernon County with a population of 20,540 and an assessed
valuation of $31,829,58l falle within the quoted category.

Section 1, Article V of the constitution of Missouri 1945
reads as follows:

“The judiclal power of the state shall be vested
in a supreme court, courts of appeals, circuit
courts, probate courts, the 8t. Louis courts of

-3
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eriminal correction, the existing oourts of
common pleas, magistratas courts, and municipal
cerporaticn courts."

As oan be seen from & reading of thi$ section, Magistrate
Qourts are vested with a portion of the gudiezal power of the
State of Missouri, Section 24, Article V of the ennstitutian
of Miasouri of 1945 reads as followst |

"All judges shall reaeive a8 a&l&ry the total
‘amount of their present compensation until -
othervise provided by law, but no judge's salary
' shall be diminished during his temm of office,
. Until the end of their present terms probate
Judges shall continue to recelve compensation
- .and elerk hire as now provided by law. The
salaries of magletrates shall be fixed by law.
No Judge or meglstrate shall receive any other or
additianal compensation for any public service,
g ractice law or do law business, except
ate judges during their present terms.
Judges may receive reasonable traveling and
other expenses &llowed by law. The fee of a1l
courts, Judies and magistrates shell be paid
monthly Into the state hreaaury or to ‘the county
paying their salaries. "

We enclose coples of epinionﬂ of this office issued to Honarable
E. G. Armstrong under date of October 4, 1946, and to the Honorable
Leslie A, Welch under date of December 29, 1§80, which hold that in
view of Section 24, Article V, above quoted, there is no csnsbiﬁutianal
‘prohibition against increasing the salaries of members of the -
‘ Sudiciary during their terms of office., Under the reasoning set
forth in those opinions, magistrate Judges mre entltled to the
“increased compensation provided for in use Bill 281, Tlst General
Assembly,

4, € ;J.',_e 1ties end employees of maglist ourts
House Bill 462, feneral kesembly now Section 483, 90, RsSMo .
195G, reads in parb as followa:

"l. Salaries cf clerks, deputy clerks and employees
provided for in section 483,485 shall be paid by the
state within the limits herelin provided upon -
requisition filed by the Jjudges of the magistrate
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courts; except that the salaries of clerks,
deputy clerks and employess of additional
magistrates whose offices are created by
order of the ciruvnit court &g provided in
section 482,010, RSMo shall be paid by the
county &s the salaries of such magistrates
are required to be paid. The total amount
that may be pald by the state in any one

year for such clerks, dgputy clerks and
employees of the magistrate courts in the dif-

ferent counties shall not exceed the following

sume ¢

o * * » o » » ry

This bill does not raise the compensation of a specific office .

"(6) In all counties now or hereafter having
a_ population of more than fifteen thousand
inhabitants but not more than thirty thousand
inhabitants, with an assessed valuation of
more than twenty-four million dollars, the
sum of four thousand four hundred dollars;
provided that in all such counties in whlch
the probate court 1s required by law to be
held in more than one place such salaries shall
not exceed the sum of six thousand nine hundred
dollars."”

or person, but instead raises the total amount which may be pald
by the state for all help in the magistrates office. It is the
opinion of this office that any individual pay raises which may be
given within the total authorized by this sectlion are not subject

to the prohibition .stated in Sectlon 13,

Constitution, Clerks, deputy clerks, and other employees of
maglstrate courts are not given a definite term of office; this
fact exempts them from the provisions of the last mentione?
constitutional provision, Stateée ex rel Rumbold v. Gordon 1911)
238 Mo, 168, 142 8.W, 315. :

5.

Coroners. The portion of House Bill 533, 7Tlst General

AsSembly,*fﬁécEIon 58,110 and 58,120, RSMo 1959) which CORBRINS
third claas counties reads as follows:

"The coroner in all counties of the third class
shall receive for his services annually, the
following: In counties with a population of less

Article VII of the Migsourl
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than ten thousand, the sum of two hundred and
 forty dollars; in counties with a population
_of ten thousand and less than fifteen thousand,
the sum of three hundred and eixty dollars;
'in counties with a population of fifteen thousand
and less than twenty thousand, the sum of four
~ hundred and eighty dollars; in counties with a
.:_ggpulatiqn of twenty thousand and less than
. twenty four thousend, the sum of seven hundred
&and twenty dollars, in counties with a population
. Of twenty-four thousand and less than thirty
. thousand, the sum of nine hundred. and sixty
..dollarsi and in counties having a population
of thirty thousand and more, tha sum of one
~ thousand two hundred dollars,” - _

j53 120~

"In ‘each county of the ﬁhird and fourth classes,

" the county court shall allow the coroner, payable
8t the end of each month out of the county
 treasury, ten cents per mile for each mile

' actually and nﬁeassarilg traveled in the performance
{,af his afficial duties.

Ceranera &re caunty afficers. Vblnmg 18, C‘ J. 8‘, Coroners,
Section 1, psge 288, They are, therefors, wibhin the prohibition
of Seotion 13, Artiele VII regarding an ineraase of campensaticn
during their term of offioe‘

. Another pruhlem arises 1n regard bo the mileage allowanee
provided for coroners provided by House Bill 533. Coroners in
‘both third and fourth clase. counties were given an increase 1in
mileage from five cents to ten cents per mile (the former allowance
wag authorized by Lauws 1945, page 992, Section 1 (a).) Whether
- coroners of counties of both classifications are entitled to the
increased allowance depends on whether such allowance is" campenaaticn
within the meaning of Section 13, Article VII.

Volume 67, €.J.S., foicara, Section 91, page 330 reads in
part as follows: :

"e % A g limited sense, mileage may hecome
8- part of the compensation of an officer; if
the mileage allowance is limited to the amount

- aetually expended in traveling, 1t cannot add.

e
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anything to the income of the recipient of
the salary; buu, 1f the mileaga is not go
1tm1ted, Ag_wWhere ertalr alloy

ch L LRVE nd this am@un' exeeeis

ictual mileage charged, the balance above
guch aharga becomes & part of the official
income oy compensaeian.

The cases of Reed v, Gallet (1931) 50 Ideho 638, 299 P. 337
and Marioneaux v. Cutler (19@7} 32 Utah 475, 91 P. 355 also
expressed this principle, .

Ag can be gseen ram the above quoted bill the amount it provides
is a certain amount 10¢) for "each mile actually and necessarily
traveled”. There is.no indication that the legislature intended
otherwise. There is no limitation here as is the situation with
House Bill 255, Tlst Genersl Assembly concerning county judges and
their compensation and mileage sllowance which provided that the
allowance could only be collected when the person seeking it had
used his private automobile. We, therefore, are or the opinion
that the mileage allowanceé given to coroners 1s eompensahien
within ¢the mﬂaning of Sectian 13, Article VII, Missouri Gonatitution

1945,

Yownshlp Agssesgors Hbuse Bill 204, Tlst General Aaaemhly,
now Sectien b5.240 RoMo 1959, reads as follows:

"Ths ex officlo township assessor in each
township, in counties of the third and fourth
classes, which now or may hereafter have
township organization, as compensation for his
services, shall receive sixty-five cents for
gach list teken by him; and for each tract of
land or town lot asséssed by him, and properly .
entered in the township land book, he shall
receive ten cents; and for each entry in the
tangible personal praperty tax book; he shall -
receive five cents; one-half to be paid by the county
and one-half by the state, as now provided by
law. All the personal property listed belonging
to any one individual, or to husband and wife,
or to any company or firm shall constitute only
one list and all the land owned by the same
person in any one section shall constitute
but one tract, and all the land owned by any
one person in any one block shall constitute
but one lot, as to compensation., The assessor
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in counties of the third and fourth class

shall place the street address or rural

route and post office address opposite the

name of egach taxpayer on the tangible personal
. property assessment book."

——The only increase provided by this bill is in regard to
~"the fees recelved by township assessors for property lists

prepared by them; the new fee provided for is a 5¢ inomease
over what was formerly provided by the old sectlon 65,240 which
was taken from A. L. 1953, page 374, Section 1. BSuch fees are
"compensation” under the provi#ions of Section 13, Article VII,
State ex rel Bmmons v, Farmer (1917) 271 Mo. 306, 196 S.W. 1106,
township assessors presently holding office. :can not therefore
receive the lncrease during their present term of office ’

7. County Judges. We are enclosing a copy of an opinion of
this office issued to the Honorable J. R. Fritz under date of
Qctober 24, 1961, which answers the questions in regard to both
increased compensation and increased mileage for county Judges
of both third and fourth class counties.

8. Sheriffs, 8enate Bill 173, 7lst General Assembly, now
Sections 57,300 and 57.430, RSMo 1959, provides increased mileage
for sheriffs., Bach sectlon provides for a separate mileage allowance,

The amount authorized by Section 57.300, RSMo 1959, represents
an increase of five cents & mile over the old law; Section 57.430
authorizes a three cent per mile lincrease. Here again arises the
queation of whether the mileage allowance provided for is ' compensation"
wlthin the meaning of the constitutlional provision with which we are
concerned. Sectlon 57.300, RSMo 1959, provides:

"Sheriffs, county marshals or other officers shall
be allowed for their services in criminal cases and
in all proceedlngs for contempt or attachment as
follows: Fifteen cents for each mile actually
traveled in serving any venire summons, writ,
subpoena or other order of court when served

more then five miles from the place where the court
is held; provided, that such mlleage shall not

be charged for more than one witness subpoenaed

or venire summons or other writ served in the same
cause on the ssme trip."

It is the opinion of this offlce that the mlleage allowance
provided for in this section i1s not compensation and that sheriffs
are therefore presently entitled to it., Sectlon 13, Article VI
of the Constitution of Missourl 1945 provides:
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"Gompensation of officers in criminal matters-
fees, All state and county officers, except con-
stables and Justices of the peace, charged with the
investigation, arrest, prosecution, custody, care,
feeding, commitment, or transportation of persons
accused of or convicted of a crimingl offenge shall
be compensated for their official services only by
salsries, and eny fees and charges collected by
any such officers in such cases shall be paid

into the general revenue fund entitled to receive
the same, as provided by law. Any fees earned by
any such officers in civil matters may be retalned
by them as provided by 1aw¢

Under the provisions of this section, all state and county
officers except constables and Justices of the peace are to be
compensated only by salary for their services with regard to
eriminal matters, and the provision is further made that fees
and charges collected by officers in such matters are to be paild
into the General Revenue Fund.

Section 57.410, ESMo 1959, states:

"In all countlies of the third and fourth classes, the
sheriff shall charge and collect for an on behalf of
the county every feée accruing to his office which
ariges out of hig dutles in connection with the
investigation, arrest, prosecution, care, commitment
and transportation of persons accused of or cons
victed of a criminal offense, excepl such criminal
fees as are chargeable to the county. The sheriff
may retain all fees collected by him in civil matters."”

The mileage chargeable under Section 57,300, RSMo 1959, must
be pald into the county treasury and cannot, therefore, be compensa-
tion for sheriffs.

Section 57 430 RSMo 1959, reads as follows:

“l._ In addition to the salary provided in
gsections 57,390 and 57.400, the county court
ghall allow the sheriffs and thelr deputies,
payable at the end of each month out of the
county treasury, actual and necessary expenses
for each mile traveled ln serving warrants

or any other criminal process not to exceed ten
cents per mile, and actual expenses not to exceed
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ten cents per mile for each mile traveled,

the maximum amount allowable to be one

hundred dollars during any one calendar

month in the performance of their afficial duties

in connection with the investigation of persons

accuged of or convicted of a criminal offensa,

When mileage 1s allowed, 1tdhall be computed from

the place where court is usually held, and when court

is usually held at one or more placés, such mileage

shall be computed from the place from which the |
sheriff or deputy sheriff travels in performing '

any eervice, When two or more persons who are '
summoned, subpoenaed or served with any process,

uwrit, or notice, in the same action, live in the

same generasl direction, mileage shall bYe allowed

only for summaning, aubpoenaing or serving of th@

most remote,"

"2, At the end of each month, the sheriff and

each deputy shall file with the county court an
accurate and itemized statement, in writing,

- showing in detsil the miles traveled by such
officer, the date of each trip, the nature of

the business engaged in during each trip, and the
places to and from which he has traveled, Such
stabemant shall be signed by the officer making
elaim for reimbursement, verified by his affidavit,
and filed by him with the county court, Whenever !
claim for reimbursement is made by a deputy, his
statement shall also be approved in writing by the
sheriff., The county court shall examine every claim
filed for reimbursement, and if found correct, the
county shall pay to the officer entitled thereto,
the smount found due as mileage."

It 1s also the opinion of this office that the mileage allowance
provided for in thisection is not compensation, and that sheriffs
are therefore presently entitled to the increase, Thls sectlon
clearly spells out the legislative intent that the mileage allowance
is limited to reimbursement for expenses actually incurred. It
provides for payment of actual expenses "not to exceed" ten cents a
mile, Under thils section, if the actual expenses amount to less
than ten cents a mile, then the county court is not authorized to
pay the maximum. On the other hand, if such expenses exceed ten
cents a mile, the sheriff is not entitled to reimbursement for such

10
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excess. It is to be noted that under par&graph 2 of 8ection

57.430, R8Mo 1959, an itemized statement must be filed and this

statement 1s referred te in the atatute as claim for reimbursenent” .
GGNlLISIGN

It is thererore the opinien of this office that.

(1) The present circuit clerk of Vernon County is entitled to
zhe adgitional compenaaﬁion pravided by Senate B111 288, 7ist General
gsembly,

(2) Magistrate Judges are entitled to increased compensation
provided by Hnusa Bili 283, Vlsb General Assembly.

{3) Clerks, deputies and employees of magistrate courts who
dc naﬁ have a definite term of office, are not subject to the '
- provisions of Bection 13, Article VI, Constitution of Missouri, 1945,

(4) fThe coroners of third and fourth class counties who are now
in office are entitled to neither the increased compensation nor
the increased mileage provided by House Bill 533, 71st General
Assembly during their present terms of office,

{5) Township assessors of third and fourth class counties which
heve township orgenization who are now in office are not entitled to
the increased fees provided by House Bill 204, Tlst General Assembly,
during their present terms of office,

(6) Sheriffs now in office are entitled to the increased
mileage allowances provided by Senate Bill 173, 71lst General Assembly,
during thelr present terms,

The foregoing opinlon, which I hereby approve was prepared by
my assistant, Ben Ely, Jr.

Yours very truly,

THOMAS F. EAGLETON '
Attorney General

Bhiims




