HIGHWAYS: Drivers using completed, but as yeﬁ"
MOTOR VEHICLES: unopened portions of a highway may
SPEEDING, CARELESS AND be prosecuted for speeding or care-
IMPRUDENT DRIVING: . less and imprudent driving.

February 24, 1961

Honorable Robert P. €. Wilson, III
Prosecuting Attorney _
Platte County -
Platte City, Missourl

This is 1o reply to your letter of January 4, 1961, re-
questing an opinion as to whether persons using a lighway
which had been completed ms to its construction, but which
ae yet was unopened for public use, are subject to prosecu-
tion under our oriminal statutes for driving violations such
as speeding, Your inguiry reads: o ,

"I respectfully request the opinion of
your office on the fallowing question.,
New Interstate Highway 29 1s presently
under construction through Platte County,
Missouri. Some portions of it have been
opened for use by the general publie,

and some portions have not been so opened.
There have been instences of speeding
and careless and imprudent driving on
those portions of Interstate 29 not
f}:ﬁzﬂw for use by the general public.

The question is whether our eriminal
statutes would epply to such instances.”

s
g

There 18 no gtatutory change as such of "careless and
imprudent driving", but rather it is a violation of the stat-
utory requirements imposed by ‘Section 304.010 RSMo 1957 Cum.
Supp. that operators of motor vehleles "shall drive the seme
in & careful and prudent menner, and shall exercise the highest
degree of care, and at a rate of gpeed so as not to endanger
the property of another or the life and limb of any person’,

A violation of this provislon in Section 304,010, supra, can



Honorable Robert P. ¢. Wilson, III

support a charge of careless and imprudent driving where there
is sufficient evidence of such a law violation through viola-
tion of the aspeeding provisions of Sectlon 304,010, supra, or
through viclations of the other provisions of Chapter 304 RSMo
vhich establlish the proper stendards of vehicle operation on
our highways. o ’

For an exeellent discussion of the rule governing this
charge see elther State v, Ball, Missourl Appeals, 171 S.W.
24 787 or State v, Reynolds, Missouri Appeals 274 S.W. 24 514,

- We therefore sssume that your inquiry pertains to vio-
lations of the provisions of Chapter 304, supra, and in par-
ticular to Sectlon 304,010, supra. 8Section 304,010, supra,
es ammended reads: o , '

"1. Every person operating a motor vehicle
on the highways of this state shall drive
the same in & careful and prudent mammer,
and shall exercise the higheat degree of
care, and at a rate of speed 80 as not to
endanger the property of another or the
life op 1imb of any person,

"2, Except as otherwise provided by law
no vehicle shall be operated in excess of

(1) Seventy miles per hour on any
divided federal highway or, when lighted
lamps are not required by jaw; oh any
other federal highway;

(2) 3&xty~five miles per hour on
any other road or highway in the state
when lighted lamps are not required by
law;

~ (3) Sixty-five miles per hour on any
undivided federsl highway when lighted
lamps are required by law;

(4) S8ixty miles per hour on any
other rosd or highway in the state when
lighted lamps are required by law.

"3, In any city, town or village where

the speed limit is not set by local author~
ity, no vehlecle shall be operated at a speed
in excess of forty-~five miles per hour., All
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arﬁinaneaa of aitiaa tauml oy vxllagea
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- 1808 dnﬂa gno d to expedite

: seaﬁien !
2 and 3 ghal 1 N _
,thergzn lawful In a situatic ]
quires’ 1ewer ﬂpead fer a@ji"iance with ths
. de ¢ 4n auhueation.l. .

"5, Any parcan v&alaﬁ*“? this’ aeation
is guilty of & nlsdemeanor.,

R Vielatian of the praviaians of
Bectiﬁﬁﬂ 304,010 and 304,011, specify=
ing speed limitations shall not be cons
strued to relieve the parties. in any civil
action or sny ¢laim or gounterclaim from
the burden of proving naglagenee or con~
tributory negligence as the proximate
cause of an accident or 88 the defense

to a nagl&aaase aetian._

Note that- $¢et1¢n 3@#.019, su@ra, Pavagraph 1, requires
that violations of that section be ‘ogcasions -eugh the op-
eration of & motor vehicle "on the highways of this state",

This phrage is clarified somewhat as_to the %natant aituation
by the definition given to the term “"highway" in Section 304.025
RSMo Cum. Supp. 1957, which section reads in part: .

"o, The word 'highway' whenever used in
sections 304.014 o 304,026 shall mean
any publie road -or thoroughfare for ve-
hicleés, inecluding state rosds, county
roads and publlic streets, avenues, boule-

-vgzgié ?arkways.or alleya in any munici-
P

' This defznitian would seem a% firat,glanse to indicate that
the as yet offieislly unopened highway was not sufficiently opened
to the public to constitute a "highway" within the meaning of
Seotion 304.010 and seetimn 304,025, supra. There are no Missouri

e



Honorable Robert P, ¢. Wilson, III

cases directly concerning the question of completed but as yet
unopened highways which are 1ln use by certain segments of the
publie, It 18 our view that we must look to the evident intent
of the legilislature to determine whether the purpose of the stat-
ute or the evil sought to be remedied would be thwarted by a
literal interpretation of the definition given in Section 304,025,
supra. In a prior Missouri Case, Phillips v, Hinson 326 Mo,

282 30 8.W. 2d 1065, our Supreme Court had occasion to consider
a statute defining the term "highway" in almost the same lan-
guage as the quoted definition of the term given 1n the present
Sectlon 304.025, supra. It was determined in that case that

the purpose of the predecessor statute to 8Section 304,010,

supra, and the other provisions of CGhapter 304, supra, gov-
erning the operation of motor vehlicles on our highways are

for the safety of the publie, to protect lives and as such should
not be narrowly construed, the court discussed the mesning of the
word "highway' as follows 30 SW 2d l.c. 1068:

"The statute requires that every person
operating a motor vehicle on the highways
of thls state shall drive the same in a
careful and prudent manner, and shall ex-
‘ercise the highest degree of care, and at
8 rate of apeed so as not to endanger the
property of another or the life or 1limb of
any person, Section 19, p, 91, Laws of
Misaouri 1921 (First Extra Session). Sec-
tlon:3 of the same act defines the word
‘highway! as ‘'any publilc thoroughfare for
vehicles, including state roads, county
roads and public streets, avenues, boule-
vards, parkweys or alleys in any municiw
pality.! Defendant's contention on this
point is that the statute requiring per-
sons driving motor vehlcles on the high-
ways of this state has no application to
this case, because there was no evidence
that the street on which defendant was
driving his truck was a public highway.

"The evident purpose of the Leglslature
in enacting this statute was to protect
the lives and property of persons while
on or using the roads of this state where
the publle are accustomed to travel. It
would be giving the statute a strained
and narrow construction to hold that the
Legislature did not intend to protect the

i
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o Tiews substantia ;:'ta the qnated pert%on ar the.
=eaurt*$ a$51=““"*“‘ 1i1lips v, Hinson, supra, have been fres
quently expressed by auv;eourts 4n. aituations involving rcm.
teotion of the motoring public. Bee in this regard Crock

v, Jebt, Missouni A eals 93 S.W. 24 74, 7oy Kelley v, Eahgy,
Missouri Appeals 232 8.W. 84 177, 181; E@ff Vo' Eeﬁten. Mig«
sourd kppaala 317 a‘w. ea 666 671,

Courts of athsr_atatea have_eenatdﬁrad faetual s&%na&iﬁna
in which the publie has v ghway not officially opened
and has determined tha& there was tort 1&&h&1¢t¥ in sueh sit-
uationa “In these cases it was determined that the rules of

4 enacted in the statute were fop the protection of
the uhlie and they are not to be narrowly construed, Yo
hatter understand these cases let us briefly consider the
facts and eircumstanees surraunﬁing each. of thﬁm.

In Savoie Ve Littletnn Construetion Company 95 th HanShive
67, 57 Atlantic 24 772, the contractor permitied travel on 8
highwey before constpuction was completed thouzh there wepe bar-
ricades erected. One of the barricades had been partially opened
to allow the contrastors trucks to enter and leave, The c¢ourt
held that the contractor was llable in tort, and that it was
bound to conduct operations as though the highmay was open and
80 held that the rules of the road applied. .

‘Likewise in Beasley v. O'Connor Inc., 163 Nebyraska 565 80
N. W, 2d 711, the court in similar cirecumsbances found 1iability
in tort, There were no barpicades erected, but constpuctlon
- gigns were erected with warnings not to drive on the highway
The court again held that the rules of the road were applieahle
to persons using the ‘highway.
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Algo in conformity with the holdings in the above men-
tioned cases and in a similar factual situation is Pestotnik
v. Balllet 233 Iowa, 1047 10 N.W, 24 99, wherein the plain-
tiffs were driving on a newly paved cutoff which avoided a
city and though as not yet opened there were no closed signs,
but only construction warning signs in the vicinity. Again
the court indlcated that the rules of the road applied,

On the basls of the foregoing cases 1t 1s our view that
Section 304.010, supra and the other statutes constituting
the rules of the road for the operation of motor vehicles on
the highways of the state as found in Chapter 304 RSMo, sghould
be glven a liberal interpretation to promote the evident pure
poge of those statutes. In enacting these laws, the legla=-
lature had in mind the protectlon of the motoring publie and
with such an objective the évident purpose of the enactment,
it loglcally follows that those using a highway which 18 as
- yet unopened to the public should obgerve the rules of the
road or they may be prosecuted for vielations taking place
on thils portion of the highway as on any pertion offlicially
opened to the publiec.

CONCLUSION

Therefore, it is the opinion of this offlce that drivers
using the completed portion of a highway which is as yet of=-
fieially unopened, but being used by the public, may be pros-
ecuted for speeding or careless and imprudent driving.

This opinion was prepared by my assistant Jerry B. Buxten,

Yours very truly,

THOMAS ¥, EAGLETON
Attorney (General
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