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PROSECUTING A'l"l''mlfiS 1 
SALA.RY FOR PROSECWD~G 

A'l-x'OIUtEYS S'l'BNOORAPHER: 

StcnogN.phic and el.orieal help t•or 

SAt .Al"'tiSS AND FEES 1 
PEES AND SAUJURS I 

Prooaeuting Attornovs o~ third and fourth 
class counties autboraed by Senate Bill 
324, 7lst Oenerel. Aaacz:t.bl.y not under 
pl'Ov1Bions ot Article VIX Section 13, Mo . 
Con.:Ri tut1on. Count:r CcU1't has potter to 
approve or41sapprovo salaries or such hel p 
fi..xed by Proaoeutin3 Attorney. 

Uovcmbor 10, 1961 Fil ed 
--- --. 97 

LED 
Honora.ble Paul & • 'W.iUial:la 
Proeecuti.ng Attoftley 
Pike County 
Bowling Greon, Hisaouri 

Doa.r Mt· • U1.lliat!l8: 

7 
We arc 1n l'(lceipt of your requ.eot tor an o!'f1o.ial op1.n1on 

ot th1o ottico wich reads a.e f'oU0\1&1 

.,P.o t Senate Bi_!l ~Io . 324 1lst GGnoNJ. Assembly 

1. Is the sa laey of a stenographer or cl.crk 
thol-ein re~ex-red to oubJeot to an.y Url1tat1on 
auch aa an cNice bol d.Or 1 s Jl&iae during his 
tol"D ot o1"tiee? 

2 . What degree ~ cantl"'l does tho County 
Court havo over tbe Prosecut ing Attol"l\ey b,­
rea.son or the words • sbal.l bo f'ixod b;y the 
P~aeeuting Attorney witb the approval. ot 
the County Court ' • 

3. n>oa said act aut.bonl!'!e the PN&J.Cc.uting At­
tcrney to employ more than one pot-acm., ancl i .f 
more than one what arc tho B&laey 11mitat1ons? 

Yow- op1.nion 1n inoso matters will bo nignit.icant 
to the opei'&tion of this ott1oo. Pl eano adv:!.se • " 

Sona.te Bill No • 324, 7l.st OaneN.l A.Gaomblf' J'lea.ds as follows: 

"Soction. 1. The proseeuttns attol'lley in eo'Wlt~es 
ot the t!U_rd and fourth class m&N" ClliP~ such 
Btcnographic a.nd elencal. hol.p aa J::3a¥ be! neecssaJ7 
tor the ef"f1eient opel'&tion ot hia office . 'lhe 
aalary ot any stenogrtapher or eloz-k s, ocployed 
aha.l.l be fixed ~rthe proseeutins attorney with 
the approval of" the county court to be pa.icS by 
the county but such oolary shall not oxe~cd twenty­
seven hundred dollars per year in th.il'd eJ.a.a,a 
counties and twel ve hundred dolla.ra poi- year 1n 
fourth cla.JJs count ies • u 



Honorable Paul E. Wil12am• 

In anewer:lng the 1"1rs t question posed 1n )'Our request we 
will uaume that you have reference to Article VII, Section 
13 or the 1945 Constitution ot M1aaour1 Which provides aa 
tollowaa 

JtL1mitat1en on increase ot coq>ensat1on 
and extension ot terma ot otn.oe. -
The compensaUon ot a tate • county and 
JIIWl1aj,pal ot1'1cera ehall not be 1noreaaed 
during the term or otticeJ nor ahal.l the 
term ot any oft'icer be onenaed. n 

Tne stenographers and clerka provided for by Senate Bill 
324 are n.Qt Within the prov1a1on ot this la.at quoted section. 
To come within this provis.t.on a person crust be either a state, 
county, or municipal officer. The people he.re involved are 
obrtously not state or IIIW'Ucipal ottioers, 1nasmuch aa they 
are hired by a county official, the ~ro~euting attomey, the7 
are not county otticiala. To be an otticer n one must have been 
delegated some substantial part ot the sovereign power, which 
he muat exercise independently, w1 th no contra~ over him other 
than the law. State ex rel Webb v. Pigg (1952) 363 .Mo . 133, 
249 s. W. 2d 435. stenographers and clerks hired by a prosecut:1ng 
attomey to aaM1at in the operat.ton ot his ottico, do not, ot 
course • meet this teat. 

Even 1t auoh people were considered "otticers" under Article 
vn:, Section 13 of the Missouri Ccnati tution ~a sect1on would 
still not appJ.7 to them. Fi.rat, Senate m.u 324 does not provide 
them w1 th a d")f1n1 te term o~ office J the absence o~ this factor 
exempts them fltom the prov1a1ons or the section. State ex rel 
Rumbold v. Oo,rdon (1911) 238 Mo . 168, 142 s.w. 315. Second, this 
bill provide a statutorv .authority tor the compensation ot clerical 
and stenographic assistants to proaecuting attom~s 1n third 
and fourth cla.aa counties tor the 1"1rat time. A con:stJ. tutional 
prov1a~on proh1b1.t1ng a change ot compensation a.tter an election 
or appointment during Ole term or an otf'icer doe a not apply 
where, prior to aueh time • no aala.ey or ~sation baa been 
f'Ued tor such of'tiee.. State v. Holte (1943) 351 Mo. 211., 
172 s.w. 2d 854. 

\le are, therefore, ot the op1nion that Article VII, Section 
13 ot the 1945 Misaouri Constitution does not apply to steno­
graphic and clerical asaiatants employed by a prosecuting attomey 
under a.uthori t;y ot Senate Sill 324 . 

We como now to the second question contained 1n your request 
. which rea.da aa follows: 

-2-



Honorable Paul E . K1-l~1ams 

"a. \!/hat degree ot C--ontrol does the County 
Court have over the P~se.euting Attorney by 
reason ot tbe words 1Bhall be fixed by the 
prosecuting attornt!Y w:tth the approval cf 
the Cotmty Court 1 • " 

The degree ot control exercised by the Count7 Court lliU8t 
be determined by the interpretation to be given the word 
"a&>proval '• . There are two poasib1e interpretations. The 
givinS o~ approval has been 88.1d to be a mere min1ster1al act. 
Better arl.lt Homes and Mort.gage Company v . Nolte (1923) 211 
Mo . App . 6al, 249 s.w. 743. On the other hand the g1v1ng or 
approval. has been held to requj.re the exercise oE judgment 
and discretion. ~es v . Bank or Carruthersville (1938) 118 
s.ti. 2d 1051. Under the 1'"1rst 1nterpr&tat1on aa applled to 
Senate Bill 324 the County Court woulcd have no po.:ar to 
disapprove a salAry or a ntenog~e or elen.eal assistant 
1"1x.ed by a. prosecuting attorne7. Under th~ seeor.d interpretation 
the county court would have the potre~ to disapprove any salary 
f'1.xe<! 'by e. proeecu ting e.ttorney. 

We believe that the legi&lati.vt: intent waa that the tJOrd 
"approval " be given the seeon<l 1nterpr-atot1on. i'ho CoWlty Court 
is charged b';' the Misuouri Con.nt1tuti.on with the management of 
a11 county busineas , Arti.ele VIIJI ~t.i.on 7, Constitution of 
Misoour! 1945 . It muat mar.age the coWley 1 s fi.acal ~!'airs eo an 
to provide way-s and means ror t he county to keep i.ts oxp.cmditures 
within i~s income, and th~by comply With the constitutional 
l1m1tat1ons on 1n~ebte<ines.s. Article VI, Section 26. ConatJ.tut1on 
of Missouri 1945. ~ora v. Phelps County (1948) 357 Mo. 830,. 
210 s .w. 2d 996. This ducy- could not be d1ocbargcd by the county 
court it &.n7 other county ott1ce or any eo\mty otfioor coul.d , 
w1 thout any super1.ntendence b)~ t .hc court, determ1ne the amount 
of tunds to be expended 1n a partioul.at> area ot the eount'IJ 
government . 

We come :f1nally to the problem or wllether a prosecuting 
attorney ma:s ~loy more than one peroon as stenographic or 
clerical help and what, if' he ~. the ealacy lUl!tationa are. 

Tho only requ1~nt contained in Senat.o B1l.l 324 L, regard 
to the number ot persons employed 16 that the prosecuting attomey 
~ hire ouch help "as ma;y be nec(,;lssary ro~ the et'ficient 
cperati.on of his of>fiee." 

A prosecuting attorney fia¥, therefore, eft1Pl~y the amount 
of people he deemn nceeasary for the efficient op.Gmtion ot 
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Honorable Paul E. Williams 

his ot'fice. 

The SB]SJ7 11.m1tat1on stated applies only to individua.ls. 
'l'ho act says 'trrhe a&la:rf of ~ stenographer or clerk ao omployod 
• • • shall not exceed ~2100~ per ~ 1n th1l'd Cllaa& counties 
anCl $1.200 .oo in fourth clasa counties . " 'lhis wo~ clearly 
means that each stenographer or clerk must be conaidered 
separate~ in regard to both tbD maximum lizntation of their 
sa.J..a.ry and the neoess1 ty of acquiring a.ppro~"Ul of the salary 
tram th~ county cou~t . I£ tb.e county court finds thn.t the 
number of employees llired by tne prosecuting attomEJ7 1a 
o.xcesaive in regard to the county budget it may .a.ecoZ'dingly 
limit the salary g1 v~n to the individual employee. 

CONCLUSION 

It is therefore the opinion or th1B of'~1ao tba.t stenographic 
and cJ.e rical ht!lp hire<! by the prosecuting attorney in th1.rd 
and f'Qurth cla.ss co\n'lt1es under the authoncy of &mate Dlll. 
324, 7lst General Assembly' arc not 'ldthin the prov1sj_ons or 
Article VII, Section 13, Conat1 tution or M!saouri of 1945, 
wtU.ch prohibits 1nerenaea in tho salaries at publle otf'icera 
cluring their torm of o.f'f1eo . It 18 fu.rtlte1• our opin1-on that 
the county eout~ has the power to disapprov~ tho salaries of 
llUah atenogz:e.phic and clerical. help as tLxe4 liS the prosecutillS 
attorney. It 1a a.lao our opinion that the Prcsecutir.g attorney 
ma.:y hire moro than ona steno~her 01~ cl erk as l-ong as the 
lll.1liO.Jer of eqJloy-ees is nGOesoar,y 1'or the et"1"1C!ian.t operation 
ot the of'.f:tee and that the .sala ry l.1m1 tat1on thereon must be 
exm-c1sed 1n regard to oa.ch 1nd1 VidUal empl.o-ylle . 

T'ne foregoing op1.rlicm, lth.icb I hereby approve, \?tl.S 
prepared b;r rrJ¥ us1stant Ben El.y1 Jr. 

Your5 very truly, 

'l'BoRAs l'. kAQWl'QN 
Attorney GenenLl 


