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Mr. Robert R. Welborn, Chai rman 
Missouri State Employees' Retirement System 
State Capitol Building 
Post Office Box 809 
J efferson City, Missouri 

Dear Mr. Welborn: 

This i s in reply to your opinion request of Febru
ary 13, 1961, wherein you stat er 

WThe Trustees of the State Employees' 
Retirement System are eontemplating 
recommending and supporting l egisla
tion providing for an inerease in 
benefits to be paid to retired em
ployees. The question has arisen 
whether or not such increased benefits 
may legally be paid to persons who have 
retired apd are receiving benefits on 
the effective date of the inerease. 

•In order that the Board may properly 
preaent the matter to the General As
sembly, your opinion ia requested on 
this problem." 

Basically, the interest of a participant in a munic
ipal cr State Employees' Retirement Plan is either an 
•annuity• or a •pension." The category of this interest 
i s the determining faetor in regard to vested rights of 
participants as well as the right to and validity of legis
lation increasing benefits to reti~ed individuals under 
such plans. 

In State v. Public School Betiremeot System, 262 s.w. 
2d 569. 576. the ~ssouri Supreme Court set forth the 
characteristics of a pension a s followss 
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" ' · • • a pension granted by the pub
lic authorities is not a contr actual 
obligation but a gratuitous allowance , 
in the continuance of which the pen
sioner has no vested right ••• '" 
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Bei ng gratuitous to the pensioner , an attempted in
crease by the l egislature would be in violation of Article 
I II, Section 39 ( 3) of the 1945 lvii. ssouri Constitution , to \ii t : 

"The general assembly shall not have 
power to grant or aut horize any county 
or municipal authority to grant any 
extra compensation, fee or allowance 
to a public officer , agent , servant or 
contractor after service has been ren
dered or a contract has been enter ed 
into and performed i n whole or in part ." 

In Porter v. I~ehe et al., 332 Ill. 353, 163 N. E. 689, 
the Illinois legislature amended the retirement statute of 
Chicago police officers by increasing the benefits paid to 
existing pensioners at the effective date of the amendment 
and authorized increased taxation for the purpose of pro
viding additional revenue to pay the larger pensions. Sec
tion 19 of Article IV of the Illinois Constitution was 
identical to Articae III, Section J9(J) of the l~ssouri 
Constitution. In declaring the amendment null and void, 
the Illinois Supreme Court stated' 

-The amendatory acts increasing the 
pensions of retired policemen do not 
contemplate the rendition of addi
tional services by the pensioners. 
They were paid when they performed 
their services and the amounts of 
their pensions were fixed by law when 
they retired~ The increases are not 
granted for services to be performed 
by the pensioners, but have as their 
sole basis or justification the services 
which they rendered prior to their re
tirement. The obligations which the 
performance of those services imposed 
upon the public have been fully dis
charged. No obligation, either legal 
or moral, to pay more than the stipu-
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l at ed compensation ari ses where no 
additional services have been or wi ll 
be ren.dered. Extra compensation i s a 
payment or all owance in excess of that 
which was fixed by l aw or cont r act 
when t he services were r ender ed. Since 
the increase i n the pension of retired 
policemen sought t o be ef f ected by t he 
amendatory acta i n question are based 
solely on t he services rendered by them 
prior to their retirement, these in
creases necessarily constit ute an extra 
allowance for past s ervices. Such an 
allowance Section 19 of Arti cle 4 of the 
Constitution expressly f orbi ds, and the 
amendments • • • increasing t he pensions 
paid to retired policemen ~ are t herefore 
void. " 
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rrom the £oregoing, it is abundantly clear that if 
t he i nterest of those participants in the Missouri State 
Employees' Retirement Plan is a pension, those z:etired 
thereunder are penaionera, and, therefore, c,annot be 
granted any i ncrease by the legislature without be1n~ in 
violation of Article III~ Section 39(3) of the MissoUri 
Constituti-on, 

On the other hand, the prime characteristic of an 
"annuity" is the voluntariness or the participation and 
contributions to the plan by the participants. For i-£ 
voluntary, a binding contractual relationship is creat.ed 
between the state and the contributors, which terma may 
be altered or changed by mutual consent and consideration 
of the parties thereto. 

This reasoning waa adopted in Raines v. Board or 
Trustees, )65 Ill. 610, 7 N.E. 2d 489, where'in the Illinois 
Legislature had made an amendment to the Teachers' Pension 
and Retirement Fund Statute entitling teachers serving for 
2.5 years or more1 and being 70 year& of age!_who were re
tired and rece1V1ng an annual annuity of 14uu.OO per year 
to increase said annuity to t600.00 per year by voluntarily 
paying &200.00 witli interest into said fund. Under the 
original plan a teacher could voluntarily participate in the 
retirement plan or refrain from so participating . In holding 
such to be an annuity, giving the legislature the right to 
contract with t he annuitants, t he court st ated: 
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•There is a wide difference between 
voluntary contributions to a fund 
under a statutory elective right a~d 
being compelled to suffer deductions 
without any such right. In the latter 
case, the officer or employee has no 
voice in determining whether or not he 
will suffer such exactions. They are 
imposed by the statute and deducted 
even if against his will. In the other 
case it is wholly a matter of choice 
with him. He may elect to come within 
the terms of the act and receive its 
benefits, or he may forego that privi
lege at his option, with no other effect 
than to deprive him of participating in 
the fund. If he does not elect to con
tribute, he receives and retains the 
tull amount ot his salary or wages. If 
he elects to contribute, the amounts are 
deducted by his direction. The affect is 
the same as if hi& full salary were paid 
to him and atter it became hie private 
means he in turn contributed to the re
tirement fund. In such case there is 
neither reason nor authority to hold 
that the fund remains public money in 
which he has no right or interest. 

-The relations between voluntary con
tributors and the sovereign being con
tractual, it follows that the rights 
created are not measured by the rights 
of pensioners. They are similar, ~d 
amount, in effect, to insurance contracts 
providing annuities upon maturity of the 
contract or policy of insurance. The 
basis of such annuities is the same as 
the basis ot any other contract. The 
consideration is the offer of the 
sovereign, the acceptance ot the offer, 
and performance ot its terms. It is a 
familiar principle that the Legislature 
possesses all powers not prohibited by 
the limitations of the Constitution. 
Among such powers is the power to con
tract, where the contract is not within 

4 
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any constitutional inhibition or against 
public policy. The right of the State 
to contract for the payment of an:mi ties 
to its officers and employees under 
prescribed conditions is not challenged 
and has been repeatedly upheld . No 
reason is observed why the par ties to 
such a cont ract may not make provision 
for ru1 optional increase of the annuity 
by providing f or additional contributions 
to the fund . Under contracts based on 
optional vol untary contr ibutions, the 
contributors have a substanti al i nter est 
in the fund by virtue of the an1ounts paid 
in under the ter ms of the contract . The 
benefits to be derived are not gratuities 
f rom public f unds for past services, and 
therefore an i n crease i n such benefits i n 
consideration of further contributions 
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does not vi olate the constitHtional pr ovi
sions prohibiting extra p~y f or past services." 

In order, however to determine what the interest of 
a participant i n the ~tlssouri State Employees' System con
sists of, the language used by the Suprel!le Court of Mis
souri in State v. Public School Retirement System, 262 s.w. 
2d 569, 1. c. 577, becomes pertina~t: 

"It is clea~, however, that the rights 
of any bene1~ciary, or member of any 
retirement system can only be deter
mined by very careful scrutiny of the 
detailed provisions of the particular 
statute controlling the creation and 
operation of the particular retirement 
system and under the particular facts 
of the case." 

Thus it becomes necessary to examine the Mi ssouri 
State Empioyees' Retirement Plan to determine whether or 
not the interest of a participant the~ein is that of an 
"annuitant" or "pensioner." If such interest is that of a 
"pensioner," no valid increase at all can be given to said 
retired employees. But, if that of an •annuitant,• a valid 
contractual agreement can be created whereby increased bene
fits may be l egislated for said i ndividuals . 
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A review of the ~ti ssouri State Employees' Retire
ment System discloses that under "Definitions" (Section 
104.310, RSM:o 1959), the word "annuity" is used, and de
fined as, 

tt ( 5) 'Annuity', annual payments, 
made in equal monthly installments, 
to a retired member from funds pro
vided for i n , or authorized by, sec
tions 104.310 to 104.550;". 

Throughout the entire act, the word "annuity" is 
used, and nowhere is found the word "pension." 

I n particular, Sections 104.390 and 104.400 state: 

"The normal annuity of a member shall 
equal five-sixths of one per cent of 
the average compensation of the members 
multiplied by the number of years of 
creditable service of such member, 
except that the minimum annuity of any 
member who has served eight or more 
years as a member of the general assembly 
and who meets the conditions for retire
ment at or after normal retirement age 
shall consist of monthly payments made at 
the rate of ten dollars multiplied by the 
number of biennial assemblies in which he 
has served; provided, however, that the 
annuity of any member shall never exceed 
two-thirds of his average compensation. 

"Any employee, after attaining sixty years 
of age and having had at least twenty years 
of creditable service, may retire with the 
consent of his employer. In such case the 
member shall receive a retirement ann~ity 
which shall equal five-sixths of one per 
cent of his average compensation multiplied 
by the number of years of creditable ser
vice of such member.• 

This constant usage of the word ftannuity" would indi
cate that the legislature intended the interests and bene
fits of participants to amount to more than a "pension." 
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Section 104.330(1) further states: 

"As an incident to his contract of 
employment or continued employment, 
each employee of the state shall be
come a member of the system on the 
first day of the first month follow
ing the effective date of sections 
104.310 to 104.550, and every person 
thereafte.r becoming an employee shall 
become a member at the time of employ
ment. Each employee's membership 
shall continue as long as he shall 
continue to be an employee;" ••• 
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Therefore, as a conditi on precedent to employment, 
one may be deemed to have voluntarily submitted himself 
to this retirement plan. 

· This reasoning was adopted in State v. Public School 
Retirement System, 262 s. w. 2d 569, l.o. 576, wherein 
the court determined that the interest of participants in 
the Missouri Public Scho~l Teachers 1 and Employees' Retire
ment Plan was 'Vested and ·an annuity due to participation 
in said plan being voluntary: 

• ••• it was optional with the ~ 
ployees of the Board of -Education of 
the City of ~t. Louis, when the plan 
was put into effect, to elect to come 
under the provisions of the Retirement 
Sy~tem or to .elaot to stay out. Clearly, 
participation in the Retirement System· 
was voluntary and not compulsory as to 
those who were employed at the time the 
Retirement System went into effect. those 
.employed since h§Ve consented to becomt 
members ot the system as a condition to 
their empiorm§nt. " 

Therefore, one accepting and retaining state employ
m~t vollintarily submits to the -State Employ~es' Retirement 
Sy,stem and has a vested in~erest therein, creating a con
tractual relationship between the state and tne participant, 
which can reasonably be amended by the legislature. 
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This conclusion is buttressed by Section 104.540(1), 
RSMo 1959, wherei n these r ight s and benefits ar e , by stat
ute, decl ared to be vested : 

"1 . Al l payroll deductions and de
fer red compensation pr ovided for 
under sections 104.310 to 104. 550 
are hereby made obligations of the state 
of 1-tissour i . Ho alteration , amendment , 
or r epeal of sections 104.310 to 104 . 550 
shall affect the t hen exist i ng right s 
of members and beneficiaries, but shall 
be effective only as to rights whi ch 
would ot herwise accrue her eunder as a 
r esult of services r endered by an em
ployee after such alteration , amend
ment, or repeal." 

By creating this vested right, the legislature has 
removed the benefits from the realm of grat uities, which 
may be terminable at will, either i n whole or in part, by 
the state. 

In addition, the language employed in Section 104.370(4) 
of the System clearly indicates that the legislature intended 
the contributions made by the State and participants to be 
funds of the Retirement System and not state funds. 

"4· Such contributions and contribu
tions by members are the funds of the 
system, and shall not be commingled 
with any funds in the state treasury 
• • • " 

Because the annuity is created by a contractual rela
tionship, the issue of consideration now arises in regard 
to an increase in benefits to those presently retired under 
the System. 

There can be no question that a valid i ncrease in 
benefits to retired individuals would lack the necessary 
mutual consideration and thus constitute a mere gratuity. 
As a result, such an increase would be in contravention 
of Article III, Section 39(3) of the Missouri Constitution, 
to wit: 
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"The general assembly shall not have 
power to grant or authorize any coun-
ty or municipal authority to grant 
any extra compensation, fee or allow
ance to a public officer, agent, servant 
or contractor after service has been 
rendered or a contract has been entered 
into and performed in whole or in part." 
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The unconstitutionality of a naked increa$e in bene
fits to retired individuals would be particularly true in 
light of Section 104.370 which provides for contribution 
by the state to the fund. 

Since the naked increase in benefits would be derived 
from a fund consisting in part of monies paid by the state 
into said fund, said increase would unquestionably be in 
violation of Article III, Section 39(JJ o£ the Missouri 
Constitution. 

Conversely, an increase in benefits to retired indi• 
viduals predicated upon said individuals voluntarily pay
ing a reasonable sum of money to the fund in order to 
receive the increased benefits would contain the ne'Gesaery 
mutual consideration necessary to create a binding con
tractual relationship between the parti.es. The benefits 
under this Retirement System being an annuity, the-right 
of the legislature to enter into such a contract would not 
be within any constitutional inhibition or against public 
policy. 

As ata~ed in Raines v. Board o£ Trustees, supra, 
" . 
•The right of the state to contraet 
tor the payment ot annuities to ita 
officers and ~mployees under preaoribed 
conditions is not challenged a.nd has 
be~n repeatedly upheld. No reason is 
observed why the parties to such a 

· contract may not make proviai.on tor an 
optional increase of the annuity by pro
viding for additional contributions to 
the fund. Under contracts based on 
opt1~nal voluntary contributions, the 
contributors have a substantial 1nter
est in the fund by virtue ot the amounts 
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paid in under ~he ~erma ot the con
tract. The benefita to be derived 
are not gratuities from public f unds 
for past services. and t herefore an 
i ncrease in suob benefits in con
sideration of further contributions 
does not violate the constitutional 
provisi ons prohibiting extra pay for 
past services." 

CONCLUSION 

10· 

It is. therefore, on the baais of the foregoing, the 
conclusion of t his office thatl 

1. An amendment to the •Misaouri State Employees' Re
tirement System "(Sections 104.310 to 104.600. RSMo 1959) 
granting an i ncrease in benefits to retired employees at 
the time of the amendment without said employees voluntarily 
contributing a reasonable sum to the fund thereforL.would be 
in violati on ot Article III, Section 39(3) of the M1ssouri 
Constitution. 

2. An amendment to the trJU.aaouri State lmpl.oyeea' a.
tirement System• (Sections 104.)10 to 104.600, RSMo 1959) 
granting an increaae in benefits to retired employees at 
the time of the amendment on the condition that said re
tired emplorees Tol.untarily pay a reaaon•ble sum certain 
into said retirement •fat.. ae a condition precedent to 
receiving said i ncreased ben•fita woUld be valid. 

'fhe foregoing opinion1 llhich I hereby approve. waa 
prepared by my aaaiatant, seorge W. Draper, II • 

on lc 

Very truly yours, 

THOMAS , • EAGLETON 
Attorney General 


