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Sy ANSWERED BY LETTER - OPINION NO. 92

July 6, 1961

Honorable A. Basey Vanlandingham -
Missouri Btate Senator for l9th District
Missourl 8State Senate

Jefferson City, Migsouri

Dear Senator Vanlandingham:

’ This office is in‘reéeipt of your opinion réquest of
February 6, 1961, which is as follows!

#] ghould like an opinion from your of-
fice as to vhether or not the consent

of a natural father is necegsary to the
adoption by the mother of the child add
her second husband. It gppears that con-
aent to adoption is not required when the
garent has abandoned or willfully nex-
lected to provide proper care and msin-
tenance for the child for a period of at
least one year immediately prior to the
filing of the petition for adoption, and
also by Section 453.060, Vernonts Anno-
tated Reviged Statutes, service of sum-
mons and a copy of the petition is not
required unless consent to adoption is
itself required.

"Are the amendments, as adopted by House
Bill No. 438, 8ection 1, Laws 1959, in-
tended to do away with the necessity of
serving a parent, such as the father,
where a one-year neglect to maintain or
care for the child exists?

I.

Your first query states: "--whether or not the con-
sent of the natural father is necessary to the adoption
by the mother of the child and her second husband.®
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Although not expressly stated in your letter, I am
assuming that the natura) father of said child was the
former husband of petitioner, and that the child was born
during wedlock. o : ‘ R

Seation 453.030(3), RSMo 1959, states:

"With the exceptions specifically enu-
marated in Seetion 453,040, when the
Eeraon sought to be adopted is under
the age of twenty-one years, the writ-
ten congent of the parents; or surviv-
~ing parent, of sush pervson, or of the
~mother alons of such parson if auch
person was born out of wedlock, to the
adoption shall be required and filed in
and made 3 part of the files and record
of the proceeding, % % &%

Section 453.040(4), RSMo 1959; further-ﬁrovidea:

"The oconsent of the adoption of a child
is not required of a parent who has for a
period of at least one year immediately
prior to the filinfgf the petition for
adoption, either willfully abandoned the
child or willfully negleoted to provide
him with proper care and maintenance.®

In In re Slaughter, 290 8. W. 2d 408, the natural
mother of a 13 year old child a{pealed from a decree of
adoption rendered by the Juvenile Divigion of the Circult
Court of Pulaski County, Missouri, on a petition to adopt
gaid child. Petitioners' amended petition had alleged
that the child had been deslared a negledted and dependent
child of the Circuit Court of Dent County, Missouri, on
the 20th day of May, 1949, and made a ward of the court
under the supervision of the 3tate Health and Welfare
Agency; that the child's parents wilfully neglected to
provide said minor with proper care and maintenance for
a period of more than one year next baefore the filing of
adoption petition} that petitioners have had aectual
custody of the child since June 1953.

The natural mother flled answer to the amended peti-
tion in which she denled that the child had been declared
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a neglected child by the Juvenile Division of the Circuit
Court of Dent County and made a ward of the court and
age&ificgii‘.deniedfthat-aha had wilfully abandoned said
child and wilfully neglected to provide him with proper

- ¢are and maintenance for a pariocd of one¢ year before the
filing of the adoption petition. Bhe asked the court to
deny petitioners' request for adoption.

In affirming thé;deérea of the Cirecuit Court, grant-
ing aﬁggtionlna.patiuianqra, the Supreme Court stated,
leCe BIZS ’ .

#0ur courts may not decree an adop-
tion of any minor without the con-
aent of the natural parents unless
guch parent, for a period of at least
one year 1mmadiaﬁe1x prior to the
filing of the petition, has either
wilfully abandoned such minor or wil-
fully neglected to provide him with
proper care and maintenance, and, the
gquestion presented in the case at bar
is whether the mother may be fairly
gald to have wilfully abandoned the
winor sought to be adopted, or wil-
fully neglected to provide him with
proper care and malntenance for one

~ year immediately prioy to the filing
of the adoption petition.”

Although Bection 453.040(4),RSMo 1959, expressly states
that consent of a parent is not required in an adoption pro-
eeeding vhere such parent has wilfully abandoned the child
or wilfully neglected to provide said child with proper care
and maintenance for the period of one year immediately be~
fore the filing of the adoption petition, it is to be noted
that the parent's consent is not to bhe d{apensed with under
Section 453.040(4) upon the ground of abandonment or neglect
unless it is shown by petitioners that such abandonment or

negledt was wilful,

mi & * The statute obviously con-
templates the same result, and the
parent's congent to the adoption
ig not to be dispensed with upen
the ground of hia neglect of his
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c¢hild unless it is shown that such neg-
lact was intentional, deliberate, and
without Just cause or excuse, evinecing
a ssttled purpose to forego his parental
duties over the period of time which the
statute preacribea % & ¥ ,N

In re: ?Qrkias. 117 Stw. 24 636; 100‘692 -
II, |
" The gecond part of_yaur“qnes#ion states?

"Are the amendments, as adopted by
House Bill No. 438, Section 1, Laws
1959, intended to do away with the
necessity of servimg a parent, such
as the father, where & one-year neg-
léect to maintain or care for the

e¢hild exista?n

House Bill No. 719, which, as you know, was passed
by the Missouri Senate on June 28, 1961, without amendment
has amended Section 453.060(2), RéMb 1959.

~ Although said Bill has not bean signed, there is no
reason to believe the Governor will not do so.

As & result of the amendments in said Bill, the second
part of your question has been spescifically answered by
this legislation.

I sincerely hope that the foregoing fully mnd satis-
factorily answers your inquiry.

Very truly yours,

'HOMAS F. EAGLETON
Attorney General
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