PHARMACY BOARD:

STATUTES:

Mr, Lloyd W. Tracy, Secretary

Board of
Room 130

December 22, 1961

Pharmacy

State Capitol Building
Jefferson City, Mlssourl

Dear Mr,

Thie is 1n response to your recent request for

Tracy:

of this office which request reads as follows:

"The State Board of Pharmacy request an
official opinlon of your office on the
following questlons:

(1) May the Board properly lssue licenses to
persons who took and passed an examination
under the provisions of Section 338.045,
RSMo, 1959, The examlnation was given on
October 16, 1961, and Section 338.045

was repealed by the last session of the
Missourl legislature, All applications

of those who took this examlnation had

been recelved by the Board prior to

October 13, 1961.

(2) May persons who were qualified to take
the examination under Section 338.045, RSMo
1959 and whose applications were received
prior to October 13, 1961, take the examina-
tion in the future. These persons fall into
two categorles: those who applied to take
an examination prior to October 13, 1061,
and did not take the examination on that day;
and those who applled prior to October 13,
1961, took, and failed the October 16
examination, "

Repeal of statute authorizing Pharmacy Board

to give examination to and to license persons

who met the standards set out in said statute left
the Board without authority to give such an
examination or issue licenses pursuant thereto
three days after the repeal became effective.

an opinion



MWr. Lloyd W. Tracy, Secretary

Section 338.045, RSMo 1959, provided as followst

Any person who is at least fifty-one years
of age and who has resided in this state for
&t least thirty years before the effective
date of this section shall, on compliance with
this section, be given an examination by the
board of pharmacy upon presentation of evi-
dence establishing that he has been engaged
in the menagément of & drug store or pharmacy
and in the compounding of prescriptions for
at least thirty years and upon successful
completion of such examination such person
shall be granted a license. Application
for such examination shall be made on forms
prescribed by the board and shall be accom-
panied by the fee required by section 338.070.
Any person so licensed shall be entitled to
all the rights and subject to &ll the duties
prescribed by sections 338.010 to 338.190
for applicants qualifying under sections
333 020 and 338, 93@. ,

House Bill 3&2 passed by the Seventy—first General Agsembly
reads:

“Secﬁien 338 045, REMo 1959, is repealed. ;

We take notlce of the fact that all legisglation enacted by the
Seventy-first General Assembly, except that contalning an emerganey
clause, becama effective on Gcteber 13, 1961. -

The unlicensed practice of pharmaey in H&ssauri is declared
unlawful by Section 338.010 and denaminated a misdemeanor by Section
338.190, RSMo 1959,

_ In view of the intimate relatienship betwaen tha practice of
pharmacy and thehealth and welfare of the community, there can be
little doubt that the state has the authority, in the exercise of
its police power, to establish standards to be met by those who
would practice that profession. In affirming a conviction for the
unlicenged practice of pharmacy, our Supreme Court said with regard
to an earlier form of Section 338.010:

"In our opinion there is no merit in the
contention that the section of the statute
upon which this prosecution is predicated
is unconstitutional. That the General
Assembly have the power by appropriate
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legislation to regulate the transactien of
business by those who are engaged in dis-
pensing drugs or medicines for medical uge

we have no doubt, While it may be Htrue
thet the cccupation of a druggist or
pharmacist 1s highly benefisial te the public,
yet it will not be seriously contended that

a business where medicines are compounded

and sold is frequently attended with & great
danger to the people who are so unfortunéte as
to need the asaiseanaa of medical remedies.
I¢ has been uniformly recognized, by the
ecourts of this as wall as in foreign 5uris~’
dlotions, that ‘whenever the pursult of B
any parbicular gecupation or profession
requives, for the protection of the lives

or health of the general publie, skill,
integrity, kmowledge, or ¢ther personal
attributes or characteriastics in the person
pursuing it, the General Assembly has the
power and the authority to have recourss to
proper measures to insure that none but
persons possessing these qualifieatians
should pursue the oglling.' State v. ﬁamiett,
(Mo. Sup. 1908}, 110 B.W, 1082, 1083,

iHntiJ the effective date of Keu&e B11l 342, all persons under
consideration here were presumebly gualified to be examined by the
Board and, upon successfully passing the examination, to be llcensed
ag pharmacists, After House Bill 342 became law, there could be no
authorization for testing or liocensing persons under Section 338.045
unless 1t could be held that the reecent action of the Legislature
failled to remove all effect of the section or that while the section
was in existence, thoge who gqualified thereunder acquired rights of
which they could not be divested by subsequent legislative actlion.

In City of St. Louis v. Kellman, (Mo. Sup. 1911) 139 S.w. 443,
the Court said, l.c. 4i5: \

"{2] Attending to that term, what does the
word 'repeal' mean, when used by lawmaker or
Judge? ‘'Repeal' 1s defined as the abrogation
or annulling of a préviously existing law by
the enactment of a subsgguent statute, which
either declares that the former law shall be
revoked and abrogated, or which contains pro-
vigions so contrary te or irreeoneilable with
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those ¢f the aarlier lew that only oneé ef the
two can stand in forcé; the latter is the
‘implied' repeal heretofore mentloned; the
former, tGhe ‘&xprese' repeal.  Black, L. Plct.
tiv. 'Repesl,' Bourvier defines it to be:
'Thﬁ abrogation or destruction of a law by
1eginla ive act.t Bouve L. Dict, tit.
‘Repeal.' (Hote the word 'destructien,')
Webster defines it: 'Po recall; to rescind or
aprogate by suthority; to revoke.' He gives
among 1ts synonyms ‘annul,' ‘cancel,' 'tevérse,’'
‘abelish.! He defines the noun ‘repeal' as _
meaning ‘revocation?; 'rescissiont'; ‘abrogation.!
Abrogate, in tumm means 6 annul by an authorita-
tive act; to abolish by the authority of the
maker; to repeal., Other instructive shades of
meaning come out in aceredited definitions of the
geveral synenymsf but the foragoing are eneugh
for our purpose. , o

In the terms of tha above Quotation it is @bviaua that House
B111 342 effected an "express repeal” of Sectlon 338,045, thereby
complately eliminating it from legal exlstence.

That one may not acquire vested rights to pr&ahiea'without
license the professions controlled by the polide power of the
state is an uncontroverted principle of the law of Mlssouri.

The case of State v. Davis (Mo. Sup, 1906) 92 3.W. 484 |
- grew out of a convictien of the defendant for practicing medicine

without a license., One of the defenses advanced therein was that

the defendant had engeged in the practice of medicine in Missouri

almost fifty years prior to the enactment of the statute under

- which he was being prosecuted and that he had thereby secured

the right to practlice without obtaining a license. The Court held
with respect to this contentlon, l.c. U89:

"It i apparent that the General Assembly of
Missouri, in the enactment of the provisions
of law regulating the practice of medicine

and surgery in this state, intended to fix a
standard as to fitness, skill, and qualification
which would authorize the practice of that
profession, Thig law does not underteke to
deprive any person ot a vested right, for
there cen be no guch thing as s vested right
in the practice of medicine, It does not
undertake to suppress or prohiblt the practice
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of medicine or surgery, nor to prohibit any
particular persen from practicing as &
physieian or surgeon, but it simply undertakes
to require the necessary and egsential quali-
fications for that purpose., The correctness
of the conclusions &8 herein indicated are
fully supported by the well~o nsideved cases
of this country.{Citing cases)  We see no
neeaasity for pursulng this subjact further,
It is. alearly manifeﬂﬁ that:t‘:sm»f :*_~ﬁr;¢d

’mmﬁmwﬁﬁf*mnmrw ﬂasmmta
practice his profession, his qualifiaatiena,'
fitness, and akill to do so must be Jjudged by
the law in foree at the time he so returns,

and before he will be authoriged to engage in
the practice of his prafesaien and reap the
regards from such practice, re is re; een,
why he should not comply wi j![ t_eeva tla_
«m=*aaa Jpon him by the law in force at the
”¥' 1e g0 undertalkes to en:c‘e 1n th@ anetieg,
phag s orro .

%hs Bavis cage was recently foll?weé by the Supreme Court -
in State v. Errington, (Mo, Bup. 1958) 317 S.W. 24 326, 330, in
watch the court ruled that a person had no natural right to
engage in the practice of naturepathy withcut benefit ef &
license to praetice medicine,

With regaré to the persons whe took the axamination given
under the provisions of Section 338,045 some three days after
its repesl became effective, we must hold that thelr testing
wes not suthorized by any law or right in . existence at that
time. ILicenses granted on the basis of such examination would
likewise be unauthorized. For Jjust as there can bve ne vested
right to practiee nedlcine as a result of having previously
doné mo, there can be no enduring right to be examined and
licensed as a pharmacist ag a result of having once been so
qualified under a now defunct statute., Anyone seeking to practice
pharmacy in Missouri must "comply with the conditions imposed
upon him by the law_ in faree at the time he so undertakes to
engage in the. praaﬁiﬁe. State v, Davig, supra: As of October
13, 1961, the only routes to admission to the practice of pharmacy
are those provided by the statutes other than Sectlon 338.045.
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We are fully aware that the effect of this opinion may be to
deprive this state of the benefits of having some persons practice
pharmacy who in fact may be well qualified (o do so. However, we
nust measure their qualifieatlons by the criteria existing at the
time they endeavored to enter the proflession, We are faced here
with a set of laws made sitrlct by the legislature and interpreted
naprowly by the courts for the protection of the publie. We can
do 10 less than construe those laws go as to vitalize the obvious
legislatiye intent that brought them into existence, as regrettable
as such a holding might be 1ln regard to some cempetent individuals
who desire to practice pharmacy.

GONCLUSION

It is the opinion of this office that Section 338.045, RBRSMo
1959, went out of legal existence on QOctober 13, 1961, taking with
it all privileges which had accrued thereunder. Therefore, the
Board of Pharmacy, subsequent to October 13, 1961, may no longer
issue licenses pursuant to the authorlty granted by that section.
This would be true notwithstanding the date upon which appllication
for examination under that statute was filed, the fact of the
applicant's prior gualification, or the fact that the applicant had
actually taken such an examinatlon and falled 1t during the existence
of Section 338,045,

This opinion which I hereby approve was prepared by my
Assistant, Albert J. Stephan, Jr.

Very truly yours,

AttOIney General

AJ3zagims



