
PHARMACY BOARD: 
STATUTES: 

Repeal of statute authorizing Pharmacy Board 
to give examination to and to license P-ersons 
who met the standards set out in said statute left 
the Board without authority to give such an 
examination or issue licenses pursuant thereto 
three days after the repeal became effective. 

December 22, 1961 I 

\ FtL_ED \ 

Mr. Lloyd W. Tracy, Secretary 
Board of Pharmacy 

IOQ\ ' _____ ,__ _ _ _. 

Room 130 
State Capitol Building 
Jefferson City, Missouri 

Dear Mr. Tracy: 

This is in response to your recent request for an opinion 
of this office which request reads as follows: 

11 The State Board of Pharmacy request an 
official opinion of your'office on the 
following questions: 

(1) May theBoard properly issue licenses to 
persons who took and passed an examination 
under the provisions of Section 338.04-5, 
RSMo. 1959. The examination was given on 
October 16, 1961, and Section 338.045 
was repealed by the last session of the 
Missouri legislature. All applications 
of those who took this examination had 
been received by the Board prior to 
October 13, 1961. 

(2) May persons who were qualified to take 
the examination under Section 338.045, RSMo 
1959 and whose applications were received 
prior to October 13, 1961, take the examina­
tion in the future. These persons fall into 
two categories: those who applied to take 
an examination prior to October 13, 1961, 
and did not take the examination on that day; 
and those who appl~ed prior to October 13, 
1961, took, and failed the October J6 
examination. li 



J 

Se0t1on 3~.045, ftiMo 1959, provid.ed ae follow:u 

n.My per&On wno 1s at least t1£t,--one reara 
ot ~ and who has Naided in this •tete for 
at least.thi~tt }'flare before the erreetive 
date ot this section shall$ on ooraplianoe w:lth 
th1a .eect1on., be givim an ttx$1Dination by th$ 
board • or pba.rmae;r upon p~ae&tation ot evi. ... 
deno• tstabli£Jh1tli that he hae b•f!n ensai•d. 
in the man&g$nlen'b or a ·d~ eto~ or pharmacy 
·and in ttut eomP<)und1tl& or pr.tsoription• for 
at l:.east thirty ,eara and upon $ucoes•£ul 
emapletio.n of such ·~nation sl.lch person 
ahall· b4 grantet!l a liceruse. . Application 
.tor tuoh exam1rta.t1on ahall be ntade on forms 
px-.s¢r1bed by the board. and shall be accom­
panied by tne fee re4.u1~ by ae~tion 338.crro. 
Anf person so lielll&ef.l shall be entitled to 
all the rights an.d tUb3eet to all the dut1&s 
p:res.crlbed. b3' s•etions 338.010 to 338 .. 190 
tor applieant:$ qt.Aali.ffing undex- sections 
338.())20 and S38.E>JO. tl 

Mouse Bill 342~ pa&&ed by the seventy ... first General Aaeern,bly 
rea4f!n 

nSecti~ 338.045, RBMo 1959.. ia repealed. 11 

We take notice of the tact that all legialt.tion enacted. by the 
Seventy-first G•neral Ass&mbiy. except that containing a.n emergency 
clau.oe .. became etteetive on October 13, 1961. 

The unlicensed. practice ot pharmaer in Mis$0ur1 is declared 
unlawful by Section 338.010 and denominated a misdemeanor by Section 
338.190, RSMo 1959. 

In view ot the 1ntilna.t~ rel.ationship betw•en the practice o£ 
pharmacy and tmhealth and weltare ot the co~ty, there can be 
little doul:)t that the state has the authority, 1n the exercise or 
its police power,. to establish ate.ndaJ:>ds tr> be met by those who 
would pract1c~ that profession. In affir.ming a conviction for the 
unlicena~ practice or phal'lllaaf1 our Supreme Court said with regard 
to an earlier form of Section 338.010: 

nin our opinion there 1a no merit in the 
contention that the sectie>n of the $tatute 
upon which this prosecution :I.s p:t'ediea ted 
is unconstitutional. That the General 
Assembly have the power by appropriate 
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lee1tlat1on to reaulate the transaction of 
bus~rteiJS by those who are enga.ge4·1n di•-· 
p$ltsing f!rusa or m.td1c1nea !"or lltedioal use 
we bava no ®ubt.. While it may be tt"Ue 
that the oeoupa.t:ioa ot a ·druggist or 
pbaraaist ie h1gbl.,. benerteia.l to the public, 
yet it will not be &Jriousl;v contenied th't 
a busin••• whttr$ ~cineca ut eQmj)ourute4 
a.ncl sold is 1"'requent1; attended with· ·t;· .cnat 
denser tQ the,. p.Ople , who ar• so unto-rtu.nat,; as 
to need the ••si·•·ta.nce o:t medical rem$d1es. 
~t hat been unift)rnil:y ~cc>-artiaed; bf ~ · 
<X>urta c;~c:t thia a•· well · as 1:n foroj~p Jiu'ia ... 
<:U.ot1Qne"' that '•nen.ev•r -tn• putr$u1 t ot · · · 
any ·~t41ot,tlar o¢eUp.t1QJ!l or. prot••~· 
req,utret,. ·tor t!tQ· pl'O~ot:t.on or tnt l:tvee 
or health o.t t-he c•n-~l publici &ld.ll, ; 
integrity; knowle<ige,.· $l" Other· persol\$.1 
atttaibutes or ohax'acterieti()s 1n the person 
p~euin& it, the .oeneml Aa~bly has the 
power 8nd the authOrity to have re-course to 
proper m.eaaures to inau:re that none but 
persona poa&eas:l.ng theee ql.ui.l1fioatd .. on3 
£*h.•· C?U .. ld i)llr$~ -. fb .. • callins. • l n .. ·. Sta. te V• Hamletti (so. ~up, 19081, 110 a.w, 1osa, 1o83. 

-fflnti.R the ettect1ve date of Route Bill 342, all pcu,.sons unf!ler 
consideration . here we~ p!'ef.fUJtablt ctual1t1e.-d ~ be ~ned by the 
Board and, U])On suoeessi'ullt pas.eing the. exam1nat1on, to. be l1<.lfl18Etd 
as pharmaci.s.ts. Uter HQuse Bill 342 became law, there eou.ld be no 
authOri"ation for testing or lioensin& per$ons un4er Seet1on 338.045 
unless it could be held that the recent action ot uhe Le3i&lature 
tailed to rernov• all etfef)t ot the $eot1on or that while th$ eeetion 
was in ex:is~noe" those who qualit1ed thereuncler acquired rights of 
which they eould not be divested by subsequent legislative a.c:ltion. 

In City ot St. Louis v. Kellman~ (Mo. Sup. 1911) 139 s.w .. 443, 
the Court said; l.c. 445t -

t1[2) Attending to that term, what does the 
word • repeal • mean, when uaE~d by lawmakEtr or 
Judge? •aepaal' is defined as the abrocation 
ot' annulling of a pr•v1o1).$ly existing law by 
the enaetment of a $Ubse4uent statute~ which 
either dee lares that the: fo.mei'" lS;w &ball be 
revoked and abrogated, or whieh (.lontains pro­
visions so contrary to or irreconcilable with 
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tbo:ee ot the tarlter law. that only one or the 
two· can stand. 1n toroe1 the latter is the 
'1Jnpl1e4 • repnl hereto-tore. ment1oned.J the 
f011ne.l'J the •.,rees' rfl-peal• . Blaei<:., L. »iet. 
t1 t jj 'iepeal., • Bourvie!r ut1n.ee 1 t to bet 
''fht ~brop;t1on ot- deatN4t:l.on <?t a l.$w 'b:r 
a le&ielative act. • BOuv. 1.. ])1ct. t11h .. 
•rtepeal. • (Note the word •<te•truGt1on. ') 
Mater de£1nes iti · •to recall; to Haoind. or 
a~r~'!f.te bJ' authr.tritJJ. to "'VQk$~ • ·ita ·&1••• 
8l'a0rli 1ts synonym$ 1atm'\U, • '<>Wteel," ••vt%*N, • 
t:E~obOlish. • He def"1nee . the n.ot.nt •repeal 1 as . 
U&l.irlg 'rivoollt.ton• J 'rh<U.auslon' J •ab~t:ton. • 
A"b1'0pte,. 1n tum aeane t• annul 'b1 an, authOrita ... 
ttve· aotJ to abol.isl;l.bf tne·authoritJ or the 
.-«I'J to :rEJpeal. Other instruct:1 ve shdee at 
meaning come ou.t ·1n accredited detin1t1ons ot the 
e•vell'a.l 8YtU>nYntsf. but the foregoing a.r• enough 
tor our purpos•• 1 

;n tm• tfu:iflls of the above lQ.uo.taJ:;:tG~ it is obvious that House 
Bill 342 erteeted an nexpress repeal" ot Seotion 33fl.045~ thereb,­
cOJnpletel,- $11nd.nat1ng 1 t from l.pl (JxiBtenotJ,. 

«fhat one z.ua.y not aequtr:e vested ri~ht~ to praet1ce without 
liC.ense the, profes$1on.a controlled by tM pollee power ot the 
state ie an unoontrovEtt'ted.pr1ne1ple of the law of Missourij · 

-file ease of' State v. Davis (Mo. Sup. 1906) 92 s.w.. 484 
gi"ew qut of a conviction ()f' the dtfendant tor praotioing medicine 
without a. lio.en~J.e. One of th$ defenses advanced therein was that 
the defendant had engaged in the practice of medioine in Missouri 
almost fifty year& prior to the enactment of the statute under 
which he was being .Pro$eeuted and the. t he had tht'reby secured 
the right to practice withOUt obtaining a. license. Th$ Court he.ld 
'Qfith ~eepeot to thie contention, l.o. 489: 

"It 1e apparent that the General As$ernbly of 
Missouri, in the enactment of the provisions 
of law regulating the practic9 of me¢.ieine 
and surgery in thie state, intended to f1x a. 
standard as to f'itnesm, skill, and qual1f1ee.tion 
which would autho:r12:e the practice or that 
profGesion • 'flti.$, law dO~$ not unae:r~a~e to 
de·· rive an · erson ot a vas tea: r,l -t f r . 
t. ere, ce.n . ·• e ·. no f\l¢h . thins . atJ · a vefl ted.· r tht 
In tne pra.ct!ce of. med;to1ne,. It <loea no 
undertake to suppress or prohibit the practice 
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The kv:ta, oa.se . was recently toll-\)Wed by the Supreme Court 
in State v. lti"ringtcm, (Mo. $up. 1958) · 317 s.:w. 2d 328, 330, in 

mioh the. eouttt ruled. that a. person had h'o 'natU:ra.l right to 
engage in the pra.o.tiee ot naturopathy' without benef1 t of a 
lioenR to praetioe medicine. . 

Witn regard to the persons who took the exalllination given 
under th• provisions of Sect~on 338.045 some three days after 
its repeal became effective~ we must hold that their testing 
was not authorised by any law or right 1n existenee at that 
time. License.$ granted on the basis e>f &Ueh examination would 
likewise be unauthori~ed. Por just as there can be no vested 
right to pra.a:tie~ rnedieine as a result ot having previously 
d.on'e so, there can be no enduring right to ~ eXamined and 
licensed as a pharmacist as a result of having once been so 
qualified under a now defunct statute. Anyone seeking to praotiQe 
pharmacy in Mis$eturi must noomply with the conditions iJnposed 
upon him by the l~w :~n force at the time he so undertakes to 
engage in the pra(}t:t:ee. 11 State v. Davis, supra. .,.... of Oetober 
13, 1961, the only routes to admission to the practice of pharmacy 
are those provided by the statutes other than Section 338.045. 
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Mr. Lloyd w. Tracy, Secretary 

We are fully aware that the eff'eat of this opinion may be to 
deprive this state of' the benefits of having some persons practice 
pharmacy who in faet may be well qualified w do so. However, we 
must measure theil ... qual1f1oations by the crit•ria existing a.t the 
time they <tndea.vor~d to enter the prot!essi.Qn" We are faced here 
with a &e,t (:)f laws made strict by the legislature and interpreted 
navrowly by the courts tor the protection or the public. w~ can 
do 1''10 less than eonstrtu~ those laws so as to vitalize the obv1oua 
legislati9e intent th.at brought them into exist$noe, as r~rettable 
as suah a holding might be 1n regard tQ some cempEttent individuals 
who deaire to praetiee pharmacy. 

qGNCLUSIQN 

It is the opinion of this office that Section 338.045, RSMo 
19591 went out of' legal existence on October 13, l96l,.tald.ng with 
it all privileges which had accrued tnereurlder. 'rh.ererore, the 
Board of Pharmacy, subsequent to October 13, 1961, may no longer 
issue licenses pursuant to the authority granted by that section. 
Thia would. be true notwithstanding the date upon \ihich application 
for examination under that statute was filed, the fact of the 
applicant's prior qualification, or the fact that the applicant had 
aetually taken such an examination and failed it during the existence 
or Section 338.045. 

'fhis opinion whi eh I hereby approve lias prepared by my 
Assistant, Albert J. Stephan, Jr. 

Very truly yours, 

TROMKs F. EAGLET6N 
Attorney General 


