
August 7, 1961 FiLeD 

Mr· Lloyd w. Tracy., Secretary 
Missouri Board of Pharmacy 
ltoQm 130 
State Capitol Building 
Jet rex-son Citr, M1s souri 

Dear MJ'. Tracy: 

""· 

Tb.i~ will acknowledge receipt of your request for an 
opinion which reads as follows:· 

"The Board or J;lha.rma.oy request an ottie1al 
opinion or whether 1 t i.s within our power 
to promUlgate a regulation like that as 
set out in the third paragraph ot the 
resolution received. today from the ICansas 
City- Retail Druggist•' Association,. of 
which a copy .is enolose41.." 

The resolution referred to in your letter and attached 
theNto provides: 

nWh.erea~ .. it is the unanimous opin.!on of 
tlJ,e . Board of Directors that pri()e .. adver­
tising of legend drugs in any JJ1Qd1a ie, 
undesirable from the sta.ndpointor· 
eventually demoralizing ;rescription 
prices, contributing to public contus1on 
and mis.eonceptions concerning the avail­
ability or such drugs, and is therefore 
not :tn the public interest, and 
11 Whereas, it is the unanimous opinion of 
the Board of Directors that price advertising 
or legend drugs is not in keeping with the 
ethics of the profesGion of Pharmacy, therefore 

"Be it Resolved that the Board or Pharmacy 
of the State of.Missouri be requested, and 
hereby is, to issue and enforce regulations 
to the effect that 'no pharmacy, nor phar­
macist shall advertise in any manner the 
name of any drug, medicine, or other item, 
which may not otherwise be dispensed ex-
cept upon prescription issued by a duly 
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11oenaed practitioner. Provide~; that nothing 
in this regulation sila:l,l; prohibit the tum1$hing 
of proreaaional inf'omation to qualit:Led prao• 
ti tioners . •" 

AlsP enoloiled with yQ.u.r lett•r is a l:W$IJOlut1on of the Greater 
Kanaaa 01 tJ" otta,ter ot the American Phamaceuttoal Asaociation 
whiah contains further baekgrouxui data on thi$ question and is 
set out below: ' 

•1fnereas, the a4verti•1ns of le~nd !!ruga by 
any m.edi$. or. publi.c oonunun:toat:ton ia a practice 
in direct contra41otion . to the vi tial.ly important 
t'e8briCt:1ono ahd Safeguards dealing td.$hdiug tratt1c., 
and ·.:. · · 

''Wherea.a, such pro~ililcuous advert:ising inevitably 
tostera and pro~otes tne dansero~• Pr•otice ot 
eelt•medication with potentially hazetrdous drugs, 
and · · ·. ·-·: · 

t+whel'f!&JJ, the sU1e irJ:>ettppnsible. advertising 
neeesaarilY' intl;tcta an 1nt~dat:1on on the 
presei'ibing prerogatives ot Physioiane~ and 

'~ereas~ it is a. malicious violattQn of hi& 
profesaional obligations for any- Pharmacist to 
contribute to public contusion and misconceptions 
concerning the availability and cha.raoteristios 
of potent aruss, therefore$ . 
11Be it resolved, that the (.}ttt)ater .tcansas City 
Chapter of the American Pharmaoeuti'ca.l Associa­
tion in the public interest aondeJtU'l,s.the praotice 
of advertising legend drugs, and denounces 
Pharmaoists who thereby foresake their respon­
sibilities to the public. 'Further, the Chapter 
oalls upon the Missouri State Board of Pharmacy 
to issue regulations forbidding such advertising, 
and to vigorously and courageously enforce the 
same regulations, for the greater protection of 
the pu bli e we serve . 11 

. . 

The resolution which embodies the suggested 
regulation denounces "price. advertis.ing 11 yet the 
prohibit any advertising of prescription drugs. 
explained below, the conclusion herein would not 
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the inclusion of a prohibition against prioe advertising in the 
regulation. 

At the ou.tcset, we should note that tn Miaeouri an adminis­
trative agenoy has only thoae rule making powers as are given 
to it by stat\lt•.. As wa$ said in State ex rel. S,r1ng.f1el4 · 
W•renouse & Transfer Co. v, Pub11a Servioe 0Qnnn1as1on (Mo. App. 
1949) 225 s.w. 2d 792, 794: . . 

''. . . the adoption of sucil, a rule by 
respondent can only be legally au.tbortzed 
upon the grounds that tne ~gislature has 
directly# or by.neaeaa~A.ry Ol.'" .ra:asona'ble 
implication, auth.o~ized the same. Re,.. 
spond.ent has no power e~cept that granted 
by its creator. u 

The Missouri Board o£ Pharmacy has been authorized by 
statute to make rules and regulations directed at carrying 
out the duties with which the Board 15 charged. 

Section 338 .lliO RS.Mo. 1959 prov1ae·a in part; 

"1. The board of pharmacy shall have a 
common seal, and shall have power to adopt 
such rules.and bylaws not inconsistent with 
law as may be necessary for th$ regulation of 
its proceedings and for the disoharge of the 
duties imposed under sec.tion$ 338.010 to 
338.190, and shall have power to employ an 
attorney to conduot prosecutions or to 
assi•t in the·aonduct of prosecutions under 
sections 338.010 to 338 ~ 190. 11 

Tlie statutes cited in the above quoted section relate 
primarily to the legislative requirement or a license to 
practice pharmacy and the qualifica.tiona necessary to 
obtain such a license~ 

Under the headinf:!i;"reg~lation of :Phamaciean, the Board 
is similar-ly authol..,izeti to ¥make such rules and regulations, not 
inconsistent w,ith law, as·may be necessary to caPcy out the pur­
poses and enforce the provisions of sections 338.210 to 
338.300", Section 338.280, RSMo 1959. Those sections generally 
require the licensing of' pharmacies, set the standards for issu ... 
ance of such licenses by the Board, and provide the procedural 
steps for obtaining and renewing such licenses. 
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Section 338.240 provides as follOWfH 

"Upon ev1,4enae · fiiat1af'aotory to the said Missouri 
board of pharmacy t 

n(l,) 'rb$t. th.~ tm.-oy tor 'Which a permit .. e,r 
renewal theJieot, · 1& aol,lght, w111 be conducted. 
in full eompliance· W!.th Sections 338.21() tG . 
336., 300, ld th e.xi&:J,tng laws 1 and With the 
rules and rE"tsulatione as established hereunder 
by said boa:t'd; 

l.t (~) :~e.t ~he equipment and taeil1t1Eus of 
suo~ P,b.Amac~ are suth that it can be oper~ted 
in .a ~1'. not to etulanger the public health 
or 8at$ty1 · 

n (3) That euQh pharm&<JN is equipped with pro­
per,pbamaceutioal and sanitary app11e.naea 
and kept in a eleanJ ean1 tary and· ortlerly 
mannerJ 

11 (4') 'Pilat the. ·manageDl8flt of said. pharmacy 
is und~r the sup~rv1aton ot ed. ther a 
registered pha~cfst, ·or an owner or 
employee ot. tb.e owner, Who has at his 
place ,Of bus1ness·a reg1ste:ved pharmacist 
employed tor the pu:nJ.oae of compounding 
phy8141an • s prescriptions ·in the event any 
such preseript1on$a.re compounded or sold; 

'' (S) That said pnarmaey is operated in com• 
p11ance With the ruleaand regulations 
lega].ly presaribed with respect thereto 
by the Missout-1 board of pharmacy;. a permit 
or renewal thereof. shall be is:sued to such 
persons aa the said ®ard of'pharmaoy 
sh~ll deem qualified to conduct such 
pharmaoy. It 

Subsection (5), supra, as well as Sections 338.140 and 
338.280, can be read to imply that the Board has the authority 
to regulate the operation of Mi~:s«souri pharmacies. such control, 
however, must be exercised in relation to the ultimate purpose 
ot the Board, i.e., the protection of the health and welfare 
or the public in its dealings with pharmacists and pharmacies. 



Mr. Lloyd w. Tracy 

Courts are quick to strike down rules of administrative 
agencies which have no direct relationehip to the duties imposed 
on the agency by the legislature. A recent example of' this is 
provided by Portwood v. Falls City Brewing Co~ (Ky. 1958) 318 8W20. 
5'35 wherein the Kentucky Alcoholic Beverage Control Board attempted 
to outlaw illumin~ted advertising signs in premi~es licensed for 
retail sales. In holding the regulation invalid for lack of such 
relationship, the Court said: "As a genel."'al rule administrative 
agencies are vested with a g;Peat deal of diacz•etion in exercising 
their authority. However, there are &Jtandards and limits which 
must be observed. * * * A succinct statement of the rule is found 
1n 42 Am. Jur. Public Administrative Law, Sec.,lOO, p. h30, where 
it is said: 11 'Rules and regulations must be reasonably adapted 
to secure the end in view, and are invalid if shown to bear no 
reasonable relation to the purposes :for which they are authorized 
to be ma.de. 1 11 Portwood v. Falla City Brewing Co., supra, 536. 

Another case in point is Medical Proper'ties .. Inc. v. North 
Dakota Board of Phannacy (N.D. SUp. 1956) 80 N.W.2d 87 which arose 
when the Board refused to issue a pharmacy license to a corpora• 
tion. The refusal was grounded on the failure of the corporation 
to meet two regulatory prerequieit~e laid down by the Board! that 
a corporation, to hold a pharmacy license, must be owned and con~ 
trolled by pharmacistsj and that no pharmacy would be licensed 
unless it occupied lj.QQ square feet of floor space with direct 
public access to the street, 

The North Dakota Court held the regulation concerning the 
ownership of the corporation inv~lid because it ~nounted to an 
unauthorized limitation of the applicable statute which permitted 
the licensing of a. corporation if it "is qualif'ied to conduct the 
pharmacy. 11 The 400 square feet requil"'Cment was held invalid 
because, l.c. 91, "Such a regulation is discriminatory and has 
no reasonable relationship to public health and safety.n 

With relation to the direct access to the street requirement, 
the Court said that it was 11 0n its face unreasonable. Certainly 
if the pharmacy is in other respects a proper place for dispens ... 
ing drugs, the fact that its entrance is from an arcade, a hotel 
lobby or a. corridor in a railr'Oad station does not in any respect 
affect its charactex~-- as a proper place to sell drugs or prescrip­
tions. The regulation is therefore ::tnvalid.u Id. 91. 

The above cases clearly require a reasonable relationship 
between that portion of the police power delegated to the 
administrative body and the objective of the regulation, How­
ever, it is diff':tcult to understand how the public welfare can 
be prejudiced by the dissemination of truthf'ul information con­
cerning the: name;.cnature, and price of drugs \•Thich can be 
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Mr. Ll.oyd w. Tracy 

purchased only upon proper presoviption. 

Anadm1ti1stra.t1ve regulation directed a.t keeping the public 
tsnora.nt Qf some truth, whateveor it may be, ia alwa;ys d1ft'1cult 
to juetity. N$vertheless, ext>e:rie.ncf:!t t$lls us , that ~or' valid 
reasons sueh ae national sEHl\lrity, prevention of r1ots or pub ... 
lie pf,U'lio, this may be done. The. ~ea.sons given for the proposed 
regulation are: · · 

1. The "demoralizing u of p~esoription prices. 
2. fhe possibility ot ••pub11o contusion and 

1Yt1aooncutption concerning the ava1la.bil1 ty 
ot euoh . C!ruge • tt •... . . 

3... The danger of selt•.m.e.dictttion. 
4 "Intimidation on the prescribing prerogatives 

Of pby'&iCiatlS • It 

:lf, by tbe "aentol"allzing" or pre&er1ption prices,~~ the 
agencies suggesting the regulation mean the 11 lowering" or 
preaer1ption pric,es, l~t 1.1$ say only tllat this type of control 
ia not wj.th1n the QOOpe of' the Board's duties ot" powers. The 
argwaent that suoh advet"t1a.ing will contuse the publie a.nd 
tot~ter m1seone~pt1ons J11S to the availability ot the drugs not 
only 1$ a oont1ngeaey inh-rent 1n any advertising, but seems 
to eontradict the other reasons given on behalf Of tbe pro­
pose~ regulation. lf the advertised drugs are not available; 
no damage can b~ done and there is no danger to be a.·voided. 

Another ()orttra.diot1on 1$ presented by the third argument in 
favor of the regulation. By the terms of the regulation, it is 
ad<lre$sed to drugs available only by prescription. Inasmuch 
as 11$elf medicationtt imports purchase and use without prescrip­
tion, this reason fails to provide any basis for action by the 
Board. 

The contention that physicians Will be intimidated by the 
advertising, or by patients who have seen the advertising, is 
likewise rejected. Aside from the fact that the professional 
skill and integrity of Missouri physicians is more than enough 
protection against the fear.ed mesmerization of those who be­
hold the advertising, it is ftot the function of the Board to 
control the sources of information of physicians or the 
general public. 

Without further analyzing the arguments propounded on 
behalf of the regulation, let it be said that there is no 
threat to the health or safety of the aonununity which would 
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warrant a regulation ot the type proposed. On the contrary, 
the s\lggested regulation woUld encroach upon the valuable right 
ot merchants to proclaim their wares in a. truthful manner and 
that ot the· public to be informed. Curtailm.ent ot these x-;tghts 
by ~he State 1s just1f1.ed only by substantial and ®mpelling 
:tte-asons. None exists here. · . 

QQNC!.tV§lQN 
lt 1s the opinion Qt this office that the Missouri :Board of 

Pharmacy may not by regulation prohibit the truthful advertising 
ot prescription druga in pha~aci$8 • 

This opinion, Which I h~reby approve~ \'flii,S prepared by- my 
assistant, Mr. Albert J. stephan., Jr. 

Uf!J:.rnt~. · ... . - . . ~~ 

Very truly yours; 

~ioMKs ··F. ttJuittton 
AttoJ'ney General 

-· . ._ __ 


