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November 141 1961 
Honorable Francis Toohey, Jr. 
Prosecuting Attorney 
Perry County 
Perryville, Missouri 

Dear Mr. Toohey: 

This is in answer to your letter of May 19, 1961, requesting 
an opLn1on of this office on the follo~ quest~ons: 

"1 . llay a delinquent hospital account which 
has been pl.a.eed 1n the banda or the Proaecutj_ng 
At tomey ror eollect1on and where tbe part7 
thereto is living in a distant state be tor­
warded to an attorney 1.n another state for 
collection. 

2 . Jlay a county in Jll1saour1 in which a suit is 
tiled by the Prosecuting attorney on del~nquent 
hospital aceounte insist that the court costs 
including sherli'f fees be pa1d 1n advance be:fore 
tiling the case. 

3. Ray the Prosecuting Attorney once such 
delinquent hospital accounts are placed in his 
banda comprom1se and settle said accounts upon 
his own judgment or DlUBt be have tbe eonaen t of 
the en tire hosp1 tal board before comproaia1ng 
the amae. " 

'!'be hoap1 tal accounts referred to 1n your op1n1on request 
are those of a county hospital. 'rhe questions propounded in the 
opinion request will be answered 1n reverse order. 

In answering the queat.i.on concern1.ng the authority or the 
Prosecuting Attorney to eamp~se and settle the accounts or 



Honorable Francis Toohey, Jr. 

the county hospital, we first turn to the appl1cab~e statutes. 

Section 56 .o60, RSJio 1959, provides 1n part: 

"Bach prosecuting attorney shall coJIIID80ce 
and prosecute &11 c1v11 and cr1m1nal acti.ons 
1n his cotmty 1n which the county or state 
is concerned, det'Eld all 8Ui ts aga.inat the 
state or county, and prosecute forteited 
recognizances and aetions for the recovery 
of debts, fin~s, penalt~es an~ fGrfeitures 
accruing to the state or eounty. • • ... 

Section 56.070, BSMo 1959, provided in part: 

"The prosecuting attorney shall represent 
generally the oounty 1n a.ll ma. tters or law, 
1nvetJt1gate all cla1Dus against the county, 
and draw all contracts relating to the business 
of the eoWlty. • • ••• 

In State v. Hoeffner, 28 s.w. 5, it was held that the 
Prosecuting Attorney could. not compromise a .forte1.ted recognizance 
and at loc. oit. 7 it is sa.id: 

" • • • The rule is well settled tbat1 
in-the -absence of express authority, an 
attorney has no power to compromi.se his 
client's suit, or to aat1st'y his judg­
ment without rece1 ving the amount thereof • .. •" 

Accordingly, 1t is our op1n1.on that the prosecuting attorney 
may not compromise and settle the county hospital accounts on his 
own initiative. Betore any comproJD.iae settlement o.t the account 
can be made, express approval of the eounty court IIIUSt be obtained, 

In answer to your question concerning the p~ t or court 
costs 1n advance, we first consider the situation o.t a eas"tt filed 
1n c1reui t court. We are unable to find a statute which spec1.f1cally 
exempts a county rrom prepaying court costa or depositing a docket 
fe~ whan suit is instituted originally 1n e1rcu1t eourt. Sections 
514.010 and 514.020, Ulto 1959, concerning tbe giving of seeur1tu 
ror ~· payment or costs are not applicable to t~s problem or 
depositing costs or a docket fee at the t~e or commencement of 
t!le au.it. It 1a a matter or c0111110n knowledge that circuit courts 
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usually require the deposit o~ a docot tee at ttw time ·~ f111.ng 
of a suit. !heae Ooeket feea vary 1n amount between di..tte.....,.."\ t 
c.trcu1 t courts. ln the ahsenoe of a statute specif'ical.ly 
autbor:izlng such a doeket l&e 1 t is prei1Ulllllad that the docket fee 
required i.n any partieulliu" circuit oourt is autllorlzed by rule 
ot the loaal e1reu1 t Judge. Clrcui t Judges are empowered to maJce 
such L"Ulea by Supreme Court Rule 50.01, whl.<!h reads as ~llowa& 

"Courts of Appeals and trial courts may make 
rul.es governing the a.dm1n1s tra Uon o r judicial 
business 1t the ru.lea are not contrary to the 
ru.lea of the Supreme Court, to the Constitution 
or to statutory law .in toree. R 

'!'hare 1a no exa~~pt1on t"or eountiea under the provisions oJ" 
SUpreme Court Rule 50.01. By Sections 514.440 and. 514.470 counties 
are exempted from the pa_yment or that part ot a docket f ee whl.ch 
is assessed aa a library fee. With the exeeption of tbe library 
tee, the queeti.on of whether a coWlty is requ.i.red to pay court 
co• ts or a docket fee in advance at the t1JDe of flling aui t 
would depend on the WG-rding of the appl1eable rule o£ the local 
a1reuit judge. Unle.aa exaupted by the wording of the rule of 
the loeal c ireu1 t Judge, co1.m t.tes would have to compl'!l w1 th such 
rule and pay whatever costs or docket f'ee are required by the rule, 
with the exceptiOn noted above or that part asseaaed as a library 
ree. 

We next turn to the si tuat1.on of a ea-se filed in ..-gi.etra.te 
court and. refer you to Section 483.615, BSJ1o 1959, which reads 
1n part ae follows: 

~• 1 • A fee oc six dollars aba.ll be allowed 
the ~~&.gi$trate 1n eaeh civU proceeding, 
general or special, ins t1 tu ted in his eourt. 
Upon the coJ~Dencement ot any such proceedings 
1n the magistrate court except in eaaea in­
stituted b7 the state, county o r other 
polit.ioal subdivision tbe party c011118ncing 
tha same aball pay to the el.erk of sa.Ld 
o.ourt such magistrate fee o~ a1x dollars • 
• • • fl 

• 
This atatate specifically exempts a county from pay1ng the 

au dollar tiling tee in advance in magistrate oourt. The monetary 
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limit of the jur1sd.1ct.ton of the magistrate court is $1,000.00 
1n most counties (Section 482.090, F.SJJo 1959). As a practical 
matter thle limit would aca.ommo-date the filing of thi! great 
majority or suits on delinquent hospital accounts . 

In regard to the situation 1n a magistrate court where the 
magistrate Judge hae promulgated a rule governing the f~ing of 
eui ts 1.n that particular magj_strate court a...'ld by those rules 
re~res the payment in advance of court costa or docket fees, 
we hold tbat the judge of the magistrate court has author1cy 
to make sueh a rule. There may be some question as to whether 
this authority is derived from Supreme Court Rule 50 .01 quoted 
above in this opini.on in view of Supreme Court Rule 41 .02 which 
governs the applicabil1 ty of the Supreme Court Rules of Ci v11 
Procedure and which states that "where apecificalll provided, th.e 
rule shall govern proceedinge in magistrate courts ' , and we do 
not rule on this point. I.n any event Section 5 of Article V 
of tne 1945 Constitution of Missouri, Supreme Court Rule 41.02 
and Supreme Court Rule 50.01 do not prohibit a mag1etrate court 
!'rom making rules to gov"8rll· the practice 1n the magistrate court. 
A magistrate court is a court o£ record (Section 517.050 RSWo 
1959). It is well estab~1shed lalf that a court of record has 
authority to make rules governing the practice by them. I.n 
lla.ckson v. Metropolitan Li.t'e Ins. Co., 115 S,W. 2d 217, l.c. 
218, it is said: 

, '!'hat courts of record have authority to 
make rules governing the practice before 
them, when in ha.rmony w1 th the law, is 
beyo."ld question, Brooks v. Boswell; 34 
Mo. 474. The rule invoked in th.1s case 
was w1 thin the power of the court to make, 
and was a reasonable regulation. When a 
rule o£ practice that is reasonable and 
proper i s thus made, and. is known to the 
bar, it is the duty of the court to enforee 
1 t. I.r the court should d.i.sregard 1 ts own rule; 
it lofOUld thereby suffer the rule to become 
m1alead1ng to those Who follw !t, and work 
injustice.' Rigdon v. Ferguson, 172 Mo. 
49, 12 s.w. 504, sos.· 

We t beret'ore hold that the judge of a magistrate court may 
make a rule requiring the payment in advance o.f court coats or 
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a docket f'ee before a case can be filed in magistrate eou:rt . 
Sueh a rule would ge nerally be in conformity with law. However, 
a county would be exempt from the payment of that part of the 
court costa or docket fee which is a.asessed as the six dollar 
filing fee under Section 483 .615 RSMo 1959, quoted above. With 
the excepti on of thia six dollar filing fee~ the question of 
whether a county is required to pay court costs or a docket 
fee 1.n advance at the time of filing suit in magistrate court 
would depend on the wording of the app~icable rule of the local 
magistrate court . Unless exempted by the wording of the rule 
or tne local magistrate court, counties would have to comply 
with sueh r ule and pay whatever costs or docket fee are required 
by the rule, with the exception noted above of that p~rt 
assessed as the s1x dollar filing f ee under Section 483.615 
R8Ko 1959. 

Our opinion would therefore depend on the rule of the 
loe~ circuit Judge or local magistrate court . 

C:!..rcait :.;judges and judges of the magistrate court have 
authority to re<sc"Ui~ the payment of eourt costs or a docket 
fee in advance at the time o f filing suit and counties would 
have to eomply with such rule and pay \fhatever costs or docket 
f'ee are r equired by the rule when filing BU1 t in such court 
111 th the exceptioo of the li bracy fee in eircui t courts and 
the six dollar filing fee in magistrate courts . 

We now turn to your question concerning forwarding accounts 
to an attorney in another state for collecti.on. In order to 
obtain the services of an attorney in another state, such attorney 
would have to be paid. If the out of state attomey were employed 
at the expense or the prosecuting attorney, no question would be 
rtrlsed. I.f the out of state attorney were employed on a contingent 
-ree basis , this would be equivalent to a compromise of the account 
since the county would not receive all of the money due on the 
accoWlt. We have previously said that the prosecuting attorney 
could not compromise or settle the account vi thout express 
approval of the county court, and we likewise hold that a 
contingent fee arrangement w1 th an out of state atte>rney cannot 
be made by the J:.'eos~cutiog attorney. Such an arrangement would 
have to be made, 11' at all, by the county court . I f the out of 
state attorney were to be paid a. stated fee :f'or the collection 
of the account , such an arrangement f or the payment of the 
attorney out of county funds would have to be made by the county 
eourt, and not by the prosecuting attorney. 
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It is therefore the opinion of this ot'fiee as f'ollowsa 

l. A proseeuting atto!"'ley may rwt compromi&e and settle 
an a.ction for the collect:i.on of county ft03p1 tal a c-counts on his 
own 1.n1 tia ti ve but mo.s t have express approval o~ a.ny such 
co~~promise settlement frora the county court. 

2. C:i.rcui t Judge.$ and judges of the magistrate court have 
au tborl ty to require the pa~t of court c.o.sts or a doek-et ~ee 
1.n advanc.e at the time of tiling su1t and co1mtiee would have 
to comply with such rule and pay What.ever costs or docket fee are 
required by t-he rule ~-hen filing su.i t in sueh court w1 th the 
exception of that part assessed as the library tee ~ circuit 
courts and that part asseseed as the si.x dollar .filing .fee in 
ma.g.is tra te courts • 

3. A prosecuting attorney has no authol~ity- to forward 
daJ.i.nquent county nospi tal accounts to an out ot state attorney 
for collection. Any such arrnngemente must be made by the 
county 001.1rt. 

Th:is opinion, which I hereby approve, was prepared by 1SfY 
aa~iatant, Wayne w. Waldo . 

• 

Your~ very truly, 

THOMAS F. E!GLRTON 
Attorney General 


