
COUNTY COURT : There is no power in a county or the third 
comfrY SANITARIAN : class to create the office of county 

sanitarian to inspect and enforce rules 
r egarding eating establishments and milk 
production facilitie s . If there is a duly 

appointed county health officer~ he may employ personnel to 
a ssist him in gathering information upon which he can act t·1hether 
he designates such person as county sanitarian or by some other 
name . 

Honorable Stephen E. Strom 
Prosecuting Attorney 
Cape Girardeau County 
Cape Girardeau, russour1 

Dear Mr . Strom: 

July 19, 1961 

Your recent request ror an officia l opinion r eads : 

"The County Court of cape Girardeau County 
is of the opinion that it \ttould be advan-
tageous to have a system of health inspection 
within the oounty, incl uding in particular an 
inspection of the milk produc1ng facilities within 
the county. The county has no Health Uh1t . 
Upon request or the County Court, I have examined 
the statutes to dete~nine whether or not lt is 
possible to carry out such a procedure that 
the County Court desires , and I have been unable 
to find any particular authority for such a 
program, with the exception o'£ the t·tlssour1 
Dairy Law as enforced by the State Comm:i.ssioner 
of Agriculture . Apparently, the Department of 

I A 

Agriculture has not inaugurated a syst~m for 
making the inspections which are provided br 
the statute . 

'The County Court has requested that I seek 
your opinion concerning whether or not it 1s 
perrnissi.bl e for the county to allocate funds 
for the payment or the sala~J of a •county 
Sanitarian •. I huve raised the question with 
the County Court ooncern~ng the basis for 
the duties of' such a person and whethe r or 
not he \'loul.d have any authority to enforce 
his recommendat i ons or orders. 



Honorable Stephen E . 3tro~ 

!lin the past, the cou.."lty h.::.s contribu-ccd funds 
for the payment of such a person, with the 
remainder of the fund being contributed par­
tially by the City of Cape Girardeau (which 
has its own milk inspection law) and partially 
o:l some of the dairies themselves. The a rrange­
ment ha:s corne up for renewal and Hhen i:iY advice 
v1as sou[;ht concerning the matter, I attempted 
t o chec l<' the statutes 1-11 th reference to the 
same and can find no authority the refor. How­
ever, on the other hond , the county auditors 
have approved the county contribution in the 
past o.nd the san:i. t aria.n had been in contact 
vr"ith v~riou~ s".;::tt,(• health S.tA"thol.,iticc t·~.:. th 
.. •eference to h:.s qualificat~ons under the 
'merit system 1 , <. t c. A}lp:ll'Emtly ther~ h:~.s 
never been an :tncic<"nt arise where the ques­
tion of his at·,thor·~.t~' ll(!.s b~~t.n .:.n·;cl·::.c. . 

In abort, th'"' ;:hol~ c. ... uest ::..on l~csol ves ~ tself 
::..nto what ::1casL~S t'1e County Cour~ can t a lce 
to see vhat th~' ltllssour•i Daj.ry r.:.w 13 enforced 
in the col.mt~r :.nd \'.'l'letht- r oth'"'r 3Uni ta.ry re ­
quiremen t o l!rith reference t o county eating 
establishments, c tn., can be enforced, incl ud­
L~ the question of the a llocation of funds 
.{:'o....., P'"' """cnt of' '"'0:01.,,, .. ,...c. " - - .:......;J .. ! ., - u ..... '"-•- __ ..... o . 

~evcru.l uect~.onn of the ::t 3!-io 1959 . ~p~:lr to bo ..ipplicab1e 
to ~he p:'oblt.n.l here i.Tn'ol V""' c"'. ::>~rtlon 196 .::35 provides that the 
Commissi oner of 1\gri c·ul turc o11all adrr .:.nistcr the i.Usoouri Dairy 
Law and provide for inspections of the dai ry lndustry . .3ection 
196 .553 authorizea the co~~~ce1oner to prescribe regulati ons 
to effectuate t he enforcc7:lcnt of the l a \:n rclat.:.flti to dairies . 
Section 71 .720 is very closely r· ~latcd to t!!c aco rc t'\lm sections . 
It io the so- called '' local option 11 provi:::;:'..on pe-::omi t ting cities 
and to\mS, b~r ordinaaceJ to l icen3e 1.nd rccul o.te milk dairies 
and the :::;3-lG of mllk and pro r. do for i l'lSpcct:!.ona. The above 
sections a _ .. e co1.1pl~Jment~cy of each other end :.n actual practice 
have provided for a loosel~r trcdded interloclr.L!1g :Jystem of milk 
and dairy ~nspection in this Jtate , 

Section 192 .020 charges the Division of Health of Missouri 
with the responsibility of sa feguarding the health of the 
people of this state . Section 192 .080 provides that, "all 
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powers and duties pe rtainins to food and drugs shall be exercised 
by the division of health . " Section 196 . 190 r equires sanitation 
i n establishments handling food . Section 196 . 230 provides for 
abatement of violations by, "the director of the division of 
health and his asoistants or agents by him ap~ointed, the state , 
county , city and town health off icers , . . . 1 

Section 205 . 010 se ts out the method of establishing county 
health centers . Section 205 . 050 provides that the publ ic health 
center is , "established, maintained and operated for the improve­
ment of health of all inhabitants of said county or counties. " 
Section 205 .100 provides that the county court in February of 
each year shall "appoint the director of the public health 
center as county health offlcer and su ch county health o£fice r 
shall exercise all of the rights and perform all of the duties 
pertaining to that office as set fo~~ard under t he health laws 
of the state and rules and regulations of the division of health 
of' the department of public health and wel.faro . 11 

Your f irst que s tion involves the authority of the county 
court to create the office or position of "county sanitarian" 
for the purpose of providing for inspection of milk producing 
f acilities in Cape Girardeau County . As above indicated the 
state l egisl a ture has del egated the responsi bility for enforcing 
the Missouri Dairy Law to the Commissioner of Agriculture and 
to local municipa l ities. The statutes do not authorize the 
count y court of a third class county to promul gate regulations 
and administer the dairy la'\'1~ of this state . When such a delega­
tion of authority waa desired, it was provided for by the 
l egislature for counties of the f i rst class, by Section 192.300, 
RSMo 1959 . 

Both in connect i on with the above questi on and the othe r 
question involved in this case, na.L"lely., \'lhether the county court 
can hire a "county sanitarian" to provide for inspection of 
eating est a blishments, it is important to keep 1n mind that the 
county has not seen f it to organize a "county health center '• or 
hire a qualif'icd county health of'ficer i nsofar as \'le have been 
able to ascertain . Chapters 205 and 192 specificall y spell out 
the methods for adopting county heal th units and employing county 
health officers and states that such units are authorized for 
the purpose of "improvement or health of all inhabitants of said 
county .. . . 11 Here the l egi3lature has spelled out methods 
of meeting local health problems on a local basis . Now we come 
to the que stion of l'lhether the methods enumerated by the l egis­
lature are exclusive or whether the county court can go off on 
a tangent of its ol·m. The Jupreme Court of Missouri in the case 
of Kroger Grocery & Baking Co ~ v . City of st . Loui s, 106 S .H. 2d 
439, states: 
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" .. . when special powers are conferred, or 
special methods are prescribed for the exercise 
of a po\'ler., the exercise of such pO\oter 1s \·rl thin 
the maxlm expressio unius est exclusi o alterius, 
and forbids and renders nugatory the doing of 
the thing specified, except in the particular way 
pointed out. 11 

We are of the opinion that where a county health officer 
is appointed under provisions of Section 192 . 260 or where, under 
the provisions of Section 205 . 100, the head of the county health 
center is ex officio connty health officer, the county health 
officer has pO\'ler to make the inspection of mill<: producing 
facilities and also of eating establishments . In the absence 
of existence of a county health officer, the county has no 
power to create the office of 11county sanitarian 11 for the pur­
pose of inspection of ~~lk producing facilities ru1d eating 
eatablis~enta . Where there is a county health officer, and 
he appoints someone whom he cal ls a county sanitarian to act 
for him, then the sanitarian is merel y an employee of the health 
officer. Under this a~~angement the sanitarian would gather 
facta and report them to the health officer and the health officer 
would take whatever action necessary to enforce the state statute s 
and re~ulations promulgated by the Department of Health. 

CONCLUSION 

Therefore it is our conclusion that there is no po'\•7er in 
a county of the third c l ass to create the office of county sani ­
tarian to inspect and enforce rules regarding eating establish­
ments and milk production facilities . If there is a duly appointed 
county health officer, he may employ personnel to assist him in 
gathering information upon \.'lhich he can act whether he designates 
such person as county sanitarian or by some other name . 

The foregoing opinion, which 1 hereby approve, \•Tas prepared 
by my assistant, Clyde Burch . 

Very trul y yours, 

TH01-L\S F . EAGLETON 
Attorney General 


