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Gentlemen' 

FILED g 

You have requested an opinion respecting the liabili ty 
of PMS!.f Corporat ion to the Missouri franchise tax, a s r ollows: 

"The J'MSM Corporation is a fol'eign corporation 
inco!'1>orated March 28, 1956, under th• District 
of Columbia Business Corporation Act for the 
exclusive purpoee of holding title to propertr, 
collecting inco~ therefrom, and turning over 
t he entire m::lOU!'lt thereof , leas expenaes, to 
certain qualified trusts, created b~ employers 
as part of stock bonus, pension or prorit sharing 
plana for the exoluaive benefit of employees end 
thei r bene.f1eiar1etl. .. id corporation has issued 
and thaN nre outatanding one thousand shares of 
stock, 3.11 of which are hold by the Chase Jllan­
ho.ttan Banlc t hrough a nominee, as truateo of' the 
Pord Reti~!l"t Truet, an app"N>ved trust under 
Section 4ol o!' the Interntll Revenue Code of 1954. 
All of the capi tal ha-s been obtained from the trust~ 

"The corporation has acquired t1 tle to a number or 
a utomobile acrv~cc atations which have been leased 
to Socony Nobile 0~1 Company# Inc. All or the 
income is turned over periodically to the trust. 
The corporation may have been ruled exempt f rom 
f ederal and .Missouri income taxes, and clcU.m3 t hat 
1t io oxcq,t !'rott liability for pB.yment o£ the 
M1 aeouri ... i..""anch1sc tax on the theory that i t is 
a corporotion not organized ror profit. Under 
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the foregoing facts submitted b.y the corporation 
we would like to lol011 whether said corporation 
is exempt from liability for rronchise tax a s a 
corporation not or3anized fo~ profit?" 

Section 147 .010, BS?I.o 1959, paragraph 2, provideD that every 
foreign corporation engaged in business 1n this state shall pay 
an annual franchise tax. Paragraph 3 of Section 147 . 010 provides 
that "this law shall not applu to corporations not organized f or 
prof1t. " The question presented is whether the PMSM Corpe>ration 
is exempt from liability f ol" the peyment of franchise tax on the 
theory t hat it is a corporation not orsanized for profit . 

The !'acts otated in the request arc that the corporation has 
i nvested f undo in t he acquiB1t1on of title to aut~~ile se rvice 
stations and that said eervice stati ons have been leased for the 
purpose of dori ving income for the corporation. '111<1 corporation 
i n tu...""!l pays the entire net income, los~ expen~s, to the Pord 
RetireJDent Trust , presumably by declaring dividends on its capital 
stock all or whi ch is held by the Chllae Jfanhattan BJ.nk, through a 
nominee, as truotee or the Ford Retirement Trust. The capital used 
for the business of the corpor a tion has been obtained f rom the trust. 

The fact that the corporation may be exempt from i ncome tax 
l iability 1s not in our v~ew relevant in determining whethe r PMSM 
Corporation 1.& a ·• corporation not organized for prof'it11 w1tlUn the 
meaning or Section 14'7 . 010, RSi·1o 1959. Income tax exemptions are 
dete~ed under specific statutory provisiona without regard to 
whether t he col~oration iB in fact organized f or profit . 

With re~ ct to exemption from federal 1nco~e t~~ l i ability, 
Section 501 .{c) (2) o£ the Internal Revenue Code ot 1954 specifi cally 
exempts from i"edel"al lncome taxes ''corporations o1~gan1zod f or the 
exclusj, ve purpose or hol.ding title to property, collecting income 
theref rom and turnin.g over t.he entire aao1mt thereof, less expenses, 
to an organization \Vhich ie itself exem,pt tmder th1n aect1o:l, •• Thus, 
it ie avparent that suah exemption is not af£ectea by whether or 
not the corporation ''was ox•ganized for pro:f'it" . 

Missouri has a G'tatutOL'Y provision someuhat aimilar to ~~ction 
501 (e)(2) . Section 14:-, . 120, BSMo 1959, provj_den that "there shall 
not bo taxed under this chapter any income received by any , • • , • 

(12) Corporation or association organized for the 
excluaive purpose of hol~ title to propc~y~ 
ool.lecting incoae therefronJ and turning over 
the entire amoWlt t hereof', lese expense a, to an 
orgardzation which itself is exempt frotil the tax 
imposed by this title; 11 
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Hore too 7 ~uch exemption is 1n nm~ise related to whether or not 
t he corporation was organized for prof it . A further provi sion 
rcl~ting to income tax liability is Section 143.040, RSMo 1959, 
which exempts " corporations \·those only acti vity i s t he inveatrnent 
or reinvestment or its own funds 1n ••• real estate , leaseholds •• • 
and other interest 1n real estate, or holding •• • real estate • • • 
leaseholds ••• or any other interest in ree.l estate . '' 

The foregoing should make it ra ther obvious that the ba sis of 
exemption from income tax l i ability i o entirely di.fi'erent than the 
basis of the exemption granted certain corporati ons from franchise 
tax l i ability . The nature of its holdings and the disposi tion 
or itc income arc not statutory factors in determining the liability 
of a corporation to the franchise tax, as distinguished f rom its 
liabili ty to income tax . A corporati on is exempt from franchise 
tax liability only if it is not ''organized for profit" . 

Your request f or an ·opinion states that the Fl1Sr.t Corporation 
\·1a s organized under the District or Columbia Business Corporation 
Act . t\ study of that o.ct makes i t clear that only '1corporati ons 
f or Pl"ofi t'' come within the s cope thereof . In Section 29- 903 of 
the District of Columbia Business Corporation Act, i t 1s provided 
"corporations for prof it may be orcanized under this chapter f or 
any l awful purpose or purposes cxcopt for the purpose of banking 
or insurance or the acceptance or execution of trusts, the 
operation of railroads, or bUilding and loan asnociations . 11 

Other provisions of the Act emphasi ze the fact that such Act 
pertains only to corporations for pro£1 t . Section 29-952 of the 
Act contains the f ollowing proviaion relating to rei ncorporation: 

" Any corpora tion \"lhich is organized and 
existing under the l aws of the District of 
Columbia on December 5, 1954, and which 1s 
organized for profit and for a purpose or 
purpooes authorized by this chapter may 
avail itself of the provisions of t his 
chapter and may become reincorporated here­
under 1n the .following manner • • • 11 

Section 29-952 also contains the f ollouing provision rela ting 
to incorpora tion: 

"Any corporation which is crea ted under the 
provisions of a specia l Act of Congress to 
transa ct business in the D1otr1ct of Columbia 
for trof it and t or purposes authorized by this 
cfiap er may avail itself of the provisions of 
this chapter and may become incorporated here­
under in the following manner • • • " 
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FMSM Corporation is therefore by virtue of its organization 
under the District of Columbia Business Corporation Aet a corpora­
tion admittedly "organized for profit" . Moreover, this corporation 
is actually engaged in business in t~seour1 and under the facts 
stated in your request is in fact organized f'or profit. The word 
"profit" usually si.gnifiee gain realized from business and invest­
ments over and above expendituz-es. See Sidney Smith Inc. v. 
Steinberg, Mo . App., 316 SW 2d 243 which quotes definitions of 
"Profit" from 34 Words and Phrases, o.nd also from Webster• s 
New Int mational Dictionaey, 2d Ed., unabridged, uProf'it" . Webster• a 
def1n11..1on as quoted 1n that case is "The excess of returns over 
~xr.~··uti.ture ib a given transaction or a series or transactions. " 

There oan be no reasonable doubt under the ~tated facts that 
the FMSM Corporation was organized in order to conduct a business 
for the purpoae of realizing profit. The fact that such profit 
is ultimately paid over to a worthy beneficiaey, 1f so~ does not 
alter the fact that the activities or the corporation are those or 
a bua~ess corporation and that it was organized for the purpose of 
deriving as much income and profit a.s possible from its business 
operations. The corporation operates its business essentially the 
same as all other corporations or a similar nature organj.zed for 
profit, and as such, it competes with other &~lar organizations. 

CONCLUSI ON 

It is our opinion that FRSr-4 Corporation is not a corporation 
which is "not organized for profit" within the meaning of paragraph 
( 3 ) , Section 147 . 010, RSMo 1959, and that such corporation is 
liable for the payment of annual franchise tax. 

The foregoing opinion, wh1oh I herel)y approve, was prepared 
bJ ~ assistant, Joseph Nessenfeld. 

Yours very tt"Uly, 

THOMAS P. EAGLETON 
Attorney General 


