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Obligations may be incurred and payments made 

ATTOR!IiEY GENERAL 
CIRCUIT COURTS : 

out of the Hilk Control Fund, pursuant to 
appropriation made in Jection 30 of H. C. S. H. B. 
57 4, pending the decision of the Supreme Court 
on the consti tutionality of the Milk Control 
lau, \!Then the :\ttorney General holds said la\!1 
to be constitutional and prosecutes an appeal 
from a circuit court judgment ruling the lavr 
invalid . Section 30 of H. C. S . H. B. is valid . 

March 22, 1961 

Honorable J. w. Schwada 
Comptroller and Budget Director 
Jeffcr50n City, tHosouri 

Dea r Mr. Schwad.a: 

You recently requested an opinion as follows: 

uHouse m11 255, 7oth General Assembly, provides 
for the regulation or certain da1r7 products 
producers and tor collection of fees by the 
Commissioner of AgricUlture in the administration 
or the law. S~nce the e£fective date of the Act, 
fees have been collected ~d deposit~d to o. 
milk control fUnd, a1 so established by House 
Btll 255. An appropriation was made aga1not the 
milk control fund and expenses have been made 
from it. 

u I understand that the m11k control law has been 
held invalid by a circuit court . Theoe questiona 
arise with respect to the operation or this office: 

1 . f.tl.y obligations against the millt control 
f und 1ncul."red prior to the date of the 
above mentioned decision be paid by this 
office? 

2. May obligations be incurred and paymentn be 
made f rom this fund after the date of t he 
dec1o1on mentioned above?" 

As your request indicates, on January 25, 1961, the Circuit 
Court of Cole County in the case of The Borden Company v. John 
Sum Will i amson, et al., held that House Bill No. 255, 70th General 
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Assembly (Sect ions 416. 410 et seq. V. A. M. S.) is unconstitutional, 
and enjoined the Commissioner of Agricult \U'C and the At torney General 
from enforcing said act . The decieion is being appealed to the 
Supreme Court of Missouri . 

This orfice has a dvised the Department or Agriculture to 
continue to en£orce the act, at least as against all persons affected 
t hereby other than the Borden Company, penciing an author1 t at! ve 
decision of the Supreme Court . Such advice would necessarily imply 
that the Atton1ey General 1s of the opinion that the statute is 
const1tut1or..al and that the Circuit Court • s juc1@Dent wao erroneous. 
ObviouslyJ the a ct cannot be effectively enforcad abnent funds for 
payment of t he expenses of administering ouch law. 

Your opinion request pertains primarily to the validity of the 
apPro~r1at1on made by the General Assembly out or the Milk Control 
Fulld or the coat or administering House Bill ~55. 

Houac Committee Substitute for House Bill 571~, 7oth Generol 
Assembly, appropr1ateo money for various departments and agenc1ea 
of the State government and other purposes. Section 30 of that act 
appropriates to the Department of A[Jriculture from tho t~lk Control 
Fund the sum of $50, 000. 00 for the cost of administering House Bill 
255. No court hae held Section 30, u.c.s.H.B. '.)fl; :invalid, nor has 
this office so ruled. 

Certain fundamental principles of constitutional law a re here 
relevant . A statut e is p resumed to be consti tutional until the 
contrary 1 s made clearly to appear. St a te ex rel. Uiles v. Williams, 
232 Mo . 56, 133 s . w. l J l . c .7. 'I An act of the tei.as1ature carries 
the preeU!llPtion of constitutionality. The court u1.11 not decla re an 
act unconstitutional unless it plainly contravenes the Constitution.'• 
Bowman v . Kansas City, f·1o. 233 S. W. 2d 26, 33. "Every presUJUPtion muat 
be lridUiged in r avor or the constitutionality or a legislat~ve statute 
and 1t will not be declared unconstitutional unless its invalidity is 
mad,e to appear beyond a rea sonable doubt . 11 Uard v . Public Service 
CotlJIDiss1on, 341 fob . 2'Z(, 108 s . 1-1. 2d 136 l . c. 139. "A11 doubt, lr 
any there be, ohould be resolved in ravor of the constitutionality or 
a statute. '' l1issouri Elect1~1c Pol·Tet" Co v . Cit of Z.:tounta1n Grove 
252 l-t> . 262, • c . • so a rong s a presUD\P on 
1n favor of the validity ol' a statute that the Supreme Court in 
rul ing a caee Will not be bound by t he admission of a party respecting 
the constitutionalit y of a statute . State ex. rel. Jacobsmezer v . 
Thatcher, 338 I·lo . 622, 92 S. W. 2d 640, 642. 

It ia of course true t hat an unconstitutional sta tute is no law 
and confers no rights . "This is true from the date of its enactment, 
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and no~ merely from the date or the dec1o1on so branding it . " State 
ex rel . Miller v. O'Malley 342 roo. 641, 117 s . t'l. 2d 319, l.c. 324. 
Stated otherwise, an unconstitutional. statute is '' to be regarded 
void ab initio, and a s though it had never been in existence. '' 
IJ.eber v . Heil, Mo . App . 32 S. l-1 .2d 792. On the other hand, t he 
presumption of constitutionality may be relied on by those officials 
cha rged with the enforcement of the statute until it 1s authori­
t a tivel y ruled inva lid by t he Attorney General or the Supreme Court. 
As tta s held in Kleban v . Morrie , 363 Mo. 7, 2lrr S\12d 832 1. c. 839 : 

''Their official duty ~1as to a dminister the 
laliT and not to pass on its legality, its 
ena ctment by the Legisla ture ca rrying a 
presumption of its valid1 ty . " 

It is f er that very rea son that the Department of Agriculture is 
required to adnin1ster the Milk Control Law o.nd to a ct upon the 
a ssumption that it is valid . 

The Circuit Court deciD1on is in no venae conclusive or binding 
except only a s betl'leen the pa rties to the lit1ga tion and those 1n 
privy w1 th t hem, and t hen only until the Supreme Court rules on the 
validity of the statute. State ex 1nf. Kell v. Buctwnan, 3~ Mo . 150, 
210 s. w. 2d 359, 361 ; tfew v. union constl'"Uction, Ro. 291 s . u. 2d 106 
109. The Cir cuit Cou sUit wa s not a class a ction and aff ects only 
the pa rties to the sUit. No other producer has any rights grouing out 
of that decis1on. 

In 16 C. J. S. Constitutional Law § 93, pp 305-6, it is sru.d, 
citing Allen v . State Board of Veterinarians, 72 R.I. '37'2, 52A. 2d 
131, that "Uriless tfie conat1tut1ona11ty is determined by the appellate 
court, the determination of constitutiona lity by the i nferior court 
\'lill stand only f or the ca se in which it \'la s made . 11 Even 11' the 
Circuit Court ruling had been a dverse to the Borden Companv, such 
j udgment would not preclude other producers f rom secld.ng a Judgment 
on their behalf either f rom t he same or another circuit court, 
respecting the validity of the act. 

It i s the opinion or thin of fice that the Department of 
Agri culture, \'ihich i s charged by l a\'1 uith the enforcement of the statute, 
may not abandon such enforcement simply beca use a Circuit Court ha s 
held such statute invalid under a judgment tmich is binding only 
betl'reen the parties thereto, absent acquiescence 1n auch judgment by 
t he Attorney Genera l . 

Tho rule in thio sta te i s well settled that ordina rily a public 
of ficer may not question the constitutionality or a sta tute imposing 
ministeria l duties upon him. Our SUpreme Court, in St ate ex rel 
Missouri & 1-l. A.R. Co. v. Johnston, 234 Mo. 338, 137 s. 'W'. 5§5, 598, 
rtiled a s follo\·TS: 
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A ministerial officer has no rtght to pronounce 
an act of' the Genera l Assembly unconstitutional 
and so disobey 1 t . The power to decla re a law 
enacted by the lawmaking department of the state 
unconstitutional is entrusted only to the judicial 
department or the state government.; it is not only 
judicial 1n its character~ but it is of the highest 
judicial character. 

' Obedience to the plain mandate of a statute by a 
ministerial officer i s in no sense a Judicial 
dete:tt.minat:ion or adjudication on his part that the 
statute ia constitut:ional; he would have no right 
to disobey it on the ground that, in hie opinion, 
it is unconstitutional . To what confusion would 
it lead i f eve1, ministerial officer in the state 
was endowed l1ith authox>:ity or should assume 
authority, to pronounce, in advance of any judicial 
dacieion, that an &ct OJ.' the General Assembly wae 
unconstitutional, and for that reason he uould 
di sobey :1t . ' 

However, in situations where the o£ficer may be subj ect to civil 
or cr1minal llability he has the right., in t..ppropriate situations, to 
raiee such question or constitutionality. There are n number of 
decisions in th1e State hol ding that where the a~torn~ general has 
advised the comptroller or other compar~ble of£fcer t · t a sta €ute 
1s unconstitutional the of1'1cer has not only the legal 1':Lght but 
the legal duty o1' raising the questi on of constitutionality o£ 
the law and to refmse to certify a claim ror pcl.ymcnt pending a 
decision or the Supreme Court . The most recant of such decisions 1G 
St ate ex rel St~te Board ot' t1ed1ation v . Pi~J 362 Mo . 798, 2!~4 S . W. 2d 
7!5. Other oa:.;es a.re State ex rel Wiles v . lliamsJ 232 rl!o . 56, 
133 s .w.1 and State ex rel S • .> . Kresse Cos>anr v . Kowaro, 357 Mo . 
302, 208 s.w.2a 241, 249. 

The rule derived from the foregoing cases is that lfhere the 
Attorney General has rendered an opinion that a sta tute is uncmlst1-
tut1onal t he officer makes or certif ies payments at his peril . 
Section 33 . 200 V. A. I·t. s . provides that if the Comptroller shall 
knowingly certify a claim for payment U4'1aUthorized by lau, he ls 
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guilty of a felony . For that reason the Supreme Court in the Pigg 
case held, 244 s. \·1 . 2d 1. c. 78: 

"Upon the attorney general ' s advice that the 
payment of relator's salary and expenses was 
unauthorized, the respondent was justified in 
refusing (~end.il'lf an opinion or this court) to 
approve an cert tY the Items listed !ri the 
request." 

On the other hand, the administration of laws would be thrown 
into a state of chaos if the comptroller or other publi c officer 
were to question t he validity of every st a t ute under which he is 
required to act. Although there are situations in tfhich an opinion 
of the Attorney General \till not suft'tce to protect an officer 
(Stat e v. Thompson, 337 Mo . 328, 85 S.W.2d 594), yet where, as in 
the instant matter, the question involved is the constitut1onal1t7 
of an appropriation to enforce the Milk Control law, the Comptroller 
may in good faith rely on the opinion of his official legal adviaer. 
When the attorney general has advised the officer that the statute 
is constitutional and the Supreme Court has not ruled otherwise, it 
should follow that the Comptroller has not "know~l{11 certified a 
claim for payment uunauthorized by law" . Altho 1 ia true that an 
unconstitutional statute is void ab initio, so that finl payments 
required by s uch statute would technically be "unaut orized by law" , 
nevertheless the officer would be protected in acting upon the 
assumption of the validity or the law, under the doctrine of Kleban 
v. f.Torris, supra. The words 11 unauthorized by law" are not used In 
the technical sense. If they were, the normal functions of govern­
ment \'lould break down. t.Uller v. Dunn, 72 Cal. 462, 14 P. 'i!7 • 

• 
If the supreme Court were to reverse the decision of the Circuit 

Court , it would follow that the statute was constitutional from the 
date of its enactment and not merely from the date of the reversal . 
See Pierce v. Pierce, 46 :{nd. 86· 1-tiller v. Duncan 72 Cal . 462, 14 P. 
27; and Jawish v. MOrlet (D.C .) B6 A.2d 96. Iri the latter case i t 
was held, 86A. 2d 1.o .97, that "if the decision is reversed the 
statute irJ va lid from ita first effective date '' That is why (the 
Attorney General being of the opinion the Milk Control l aw is 
constitutional) it is necessary to '"n ... .v.~.•ce the statute pending an 
authoritative decision of the Supreme Court. Inaemuch as enforcement 
carries with it the necessit y of i ncurring expenses to make such 
enforcement effective, the department may properly incur such 
expenses withi.n the 11m1tat1ons of the appropriation. For the 
Comptroller t o withhold the necessary funds would effectively prevent 
enforcement • 
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Moreover, t he instant situation ~$ not comparable to t hat in­
volved 1n the Pigg case where the ve otatute \1h1ch \7as ruled 
unconstitutional b the a ttor.ne enevo crea e o ·cers who 
\'/ere to adiii!nis er t e ac an r e e1r compensation. The 
'' issue presented'' 1n that case was whether the Mediation BoJ.rd had 
"legal official existence and l awf'ul oo.pac1ty to incur expenses 
anapermlt salaries to a ccrue so t hat the items listed 1n t he 
requisition are valid obl igations payable out of the state treasury 
and may be approved and certi fied by respondent w1thou~ · c1vil or 
criminal l i ability to himself . 'f In the instant situat ion , the act 
creates no new office. On the contrar,yJ the a ct is enforced by the 
Commissioner of Agriculture . Neither his existence nor that of the 
Department or Agriculture would be afteoted by the invalidity of 
the act if it should be held unconstitutional , and the subordinate 
employees a ssigned the t a sk or enforcing the act a re regula r 
eJli)loyees of the Department of Agriculture. Hence, this ca se does 
not 1nvol ve the more difficult problem (ruled by the Pigg opinion) 
of whether a de facto off icer is entitled to compensation. 

There i o one case 1n which a somewhat s.1milar situation wa s 
ruled, state ex rel Coulter v .. Yelle~ 183 Wash. 691~ 49 P. 2d 465. 
In that case the Supreme Court ot Washington held t hat an employee 
of the Depar1;ment of Agriculture who performed services in 
cormection with t he administration of a statute which had bean 
held unconstitutional by the SUpreme Court was entitled to compensa­
tion for such services out or the appropriations made therefor. 
The facts ot that ca se a re somewhat different than those here 
presented., and in additJ.on, it d1d not involve the effe~t of' an 
interior court decision. In that case, the Court thought it 
important that the appropriation was made 1n the very aet which 
had been held nneonstitutional, from the general fund or the state, 
limited to such amount a s should be received from licenses collected 
under the law. In the instant case, although the Milk Control Fund 
was established by the a ct, the appropriation was made by a separate 
statute out of that fund and not out of general revenue. Although 
these facts serve to dis tinguish the two ca ses, we believe the 
basic principle is applicable. As the court there pointed out~ 
if it be held that the appropriation section was void ab initio 
and that there was no appropriation bf which any money could "now'' 
be paid out, it would also follow that " there never wa s a lawf ul 
appropS.ation, 0 so that no warrant should ever 1Ui'Vi""been issued 
against the fund. The Court, however held that irrespective of 
the inval1d1 ty of the statute, the appropriation wa s in every sense 
a valid appropriation, and that since the fund had not been exhausted 
the relator was entitled to compensation f or her services. 
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The Cole County Circuit Court did not spec1fically rule upon 
the validity of the milk control fund a s such, although it held 
the statute void in its entirety . Every decioion must be read in 
the light of the facts and iasues for decision . Even broad 
language in Supreme Court opinion:J must "be restricted to the issues 
and facts of the case. The conclusion only, not the process by 
11hich it is reached, is the decisJ.on of tho Court." Schupeck 
v. P1olor, 362 no. 35, 239 s . J. 2d 502, 503. All that \'taa 
neces~ry f or the Circuit Court t o decide was that the Co~ssioner 
of Agriculture could not legally requ,11.~ the Borden Comp .. tny to obtain 
a liccnoe or pay a license fee. ~breovcr, the Circuit Court deci s ion 
in nowise necessitated a ruling (nor did it eXpresaly pass on) 
t he ·:ilidity of the separate appropriation law. 

It may be true that if the Supreme Court holds the act 
unconstitutional 1n its entirety, the effect may be to el~nate 
th<:: Milk Control Fund aG such, so that the funds therein Wl.~l 
become part of the general r~venue . Ho~~v~r, it io neve~heleso 
equally true that ouch funds are 1n fact 1h the state trea sury 
and simply designated as Milk Control Fund. All of the moneys in 
that fund were derived from license fees collected under the act 
and were intended to be used for the administration or the act. 
It is this money collected f or this specific purpose~ and not 
general revenue, which the Legislature has appropriated. Pre­
sumptively, the appropriation is valid. Under these circumstances, 
the attorney gene~~l having advised the Commissioner to continue 
enforcement of the act, it ie the op~on or this office that 
payments mo.y be made out of tho t.Ulk Control Fund pend:lf18 a.11 
authoritative decision of the ~upreme Court respecting the validity 
of House Bill 255. 

The foregoing answers both of the questions concerning which 
an opinion was requested. With respect to the first question, 
a further observation may b~ macte. The opinion uhich thia office 
rendered to Mr. Pigg undel" da.tG of Ap~ll 3, 1951, {which is 
referred to 1n the case of 3tate ex rel . State Boa.rd of f-1ediation 
v .. Pigg, supra), eJq>ressly ruled thit obligations and expenseo 
incurred under the act by the de facto officers p~ior to the date 
the Attorney General had ruled the l aw unconstitutional ohould 
be certified and paid. Hence, 1rl"CBpective or any other coneidet·u­
tion, it is our opinion that obligations against the Milk Control 
Fund incurred prior to Januar.y 25, 1961, the date of the Circuit 
Court judgment should nocessarily be paid. As we ."'tave further 
rule~ herein, it is our opinion that obligations may continue to 
be incurred and payments made fl.'"Om such fund, l'lithin the limit:s 
of the appropriation, until such time as the Supreme Court 
authoritatively rules upon the constitutiona~~ty or the law. 
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CONCLUSION 

It is the opinion of this office that Section 30 of H.c.s.H.B. 
57ll is valid. It is the further opinion of this office that 
1Da.SIIluoh as the Attorney Oonerol has advised the Commissioner of 
Agriculture to continue enforcement of Rouse Bill 255, 7oth 
General Assembly, thereby ruling the act constituti.onal, obligations 
may be incurred and payments mde out of the loH.lk Control Fund 
!)ending a final ruling of the Supreme Court or J.tl.ssouri on the 
appeal rrom the Circuit Court decj_sion holding that the act is 
invalj_d. 

The f'oregoj_ng opinion,. which I hereby approve., was prepared 
by ~ Assistant, Joseph Nessenfeld. 

JNun.o 

Yours very truly, 

fttOM.As P. EXotk'IUM 
Attorney General 


