
CEMETERIES~ PUBLIC 
PRJVATE : 

TRUST FUNDS: 
ADMINISTRATION OF : 

AND 1 . For keeping book on all receipts~ 
disbursements and management o~ seven 
trust funds for maintenance of public and 
private cemeteries~ under Sec . 214 .180, 
RSMo 1959, County Clerk cannot be com-
pensated from trust funds . 
2 . It is County ' s responsibility to pay 

for County Clerk ' s record book . 3 . County 
Treasurer cannot be compensated for booking 
services on four of trust ~unds, services pure 

ly voluntary~ no part of official duties . 4 . Trustees•annual report, 
required by Sec . 214 . 150, RSI'-1o 1959, shall be prepared by County Clerk 
and filed by trustees . County Clerk and County Court cannot be paid 
compensation for preparation and filing of report . 5 . When requested ~ 
Prosecuting Attorney shall advise County Court on all legal questions 
arising in connection with preparation of trustees • annual report . 
Not Prosecuting Attorney's official duty to pre pare report . He cannot 
be compensated for advice to Court in addition to statutory salary . 

July 14, 1961 

Honorable Clarence A. Roberts 
Representative , Andrew County 
Re a, Missouri 

F \ L E 0 

~ Dear Mr. Roberts: 

Thi s ot"f1oe i s in reaeipt of your r equest for a legal 
opLnion 1 Which reads as follows: 

"During the past several years 1n Andrew 
COunty there has been established 7 per­
petual trust .fUnds for the care and 
upkeep or various cemeteries 1n Andrew 
County, M1ssour1 . These have been established 
under the provisi ons of Chapter 214 of the 
Revised Statutes or Missouri, 1959 . Ther e 
a re also some other people desirous of oreating 
new trusts but are concerned W1 t.h the adminis­
tration procedure on sueh trusts . All of t he se 
trusts designate the County Court as Trustees 
and charge them With the adminlstrati on or 
said trusts and requl re them to M.le an annual 
trustees report i n Circuit Court. The follow-
1ng are the quest i ons which I would like to 
have answered . 

"1. Section 214 .18o states that the Clerk of 
t he Court shall keep i n a s eparate record book 
all receipts and disbursements or each and 



Honorable Clarence A. Roberts 

every trust rund or runds and a detailed account 
of the management of' the same. In complying 
With this section is the Clerk entitl ed to eom­
penaation from the Trust fUnd? Who i s responsible 
f'or the payment of the book purchased for the 
keeping of such records? Is this an obligation 
to be prorated among the trust funds or is it a 
charge against the County? 

112. At the present time the County Treasure r 
is paid a yearly bookkeeping salary on four of 
these trusts. Is the County Treasurer entitled 
to compensation for this service or is this a 
duty ~posed upon him by virtue of' hi s being 
County Treasurer? I£ the County Treasurer refuses 
to accept the trust fund monies ~ess he is com­
pensated for his service then who can legally 
accept and deposit said money? 

"3 . At the present time the Prosecuting Attorney 
prepares the annual Trustees Report and files the 
same in Circuit Court . In the past he has been 
allowed a fee for his service. Due to the fact 
that the County Court is designated as trustees 
and are the r~sponaible parties for the ~n­
istration or the trust would it be legal f'or the 
County Clerk to prepare the Trustees Report and 
.file the same in Cirou1 t Court? If' the Court 
asks the Prosecuting Attorney to prepare the 
report would this be considered a duty of the 
Prosecuting Attorney as legal adviser £or County 
officials rather than an act of private employment t " 

All statutory references herein are to RSMo 1959, unl ess 
otherwise shown. 

Section 214.150 provides that the county courts of the 
respective counties shall become trustees of trust funds created 
tor the purpose of ma.inta.1n1ng in part or in whole public or 
private cemeteries in their respective counties and reads as 
follows: 

''The county courts of the respective counties 
of this state shall become trustees and custo­
dians of any .fund or funds which may be ereated 
by any person or persona, f'irm or corporation, 
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for the purpose ot maintaining in part or in 
whole any public or private cemetery ~ their 
reapeet1 ve county. When a gU't o·r bequest is 
made to said county court they shall accept the 
same upon the terms and conditions of said gift 
or bequest and administer said trust fund as 
herein provided and make report to the circu.i t 
court annually showing Ln de~l the manner in 
wtUch said trust fund or tunds have been managed. " 

For the purposes of our pr~sent discussion it will be 
assumed that Section 214.150, supra, has been complied with, 
and that the County Court of Andrew County legally became the 
trustees ot the seven trust funds donated for the purpose 
of maintaining the public and private cemeteries of the county, 
referred to in above quoted opinion request . In becoming 
trustees and accepting the custody of said trust .tunds the 
County Court acted in an official capacity, and DQt as private 
citizens. 

Section 214.160 prov~des the County Court shall invest 
or loan the trust t'unc:ls only in the manner therein provided . 
Said section reads aa follows: 

"The county court shall invest or loan said 
trust fund or tunds only in Uni~d States 
government, state, county or municipal bonds, 
or first real estate mortgages or deeds of 
trust . They shall use the net income from 
said trust fUnd or f'unds or ao much thereof 
as is necessary to support and maintain and 
beautify any public or private cemetery or 
any particular part thereof which may be 
designated by the person, persons or firm or 
association making said gitt or bequest. In 
maintaining or supporting the cemetery or 
any particular part or portion thereof the 
court s~l as nearly as possible follow the 
expressed wishes of the creator of said trust 
f'und • II 

Section 214.180 imposes the duty or keeping a record or 
all receipts and disbursements and a detailed account of the 
management of the trust funds, upon the County Clerk. Said 
section reads as follows: 
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"The clerk of the court shall keep in a 
separate record book all receipts and dis­
bursements of each and every trust fund 
or funds and a detailed account of the 
management ot the same." 

The first questlon of the first inquiry of the opinion 
request i s concerned with the above quoted section, and asks: 

"In complying With this section i s the clerk 
entitled to compensation from the trust fund? 11 

We understand the 'complying with this section" of the 
question was intended to refer to the duties of the County Clerk 
in keeping the record book set out by Section 214 .180, supra. 

The County Clerk can be paid compensation for hie services 
1n performing said statutory duties on~y in such instances when 

the trust instruments so provide, some statute author!z.es the 
payment of compensation to the Clerk, from the trust funds 
involved, or a statute provides sueh compensation shall be paid 
from a certain type or class o~ county funds. 

No mention is made in the opinion request of any provisions 
of the trust instruments providing that oompenaation 8hall be 
paid to the county clerk for performance of his record- keeping 
duties, in connection with the trusts, from the trust rttnds, an~ 
1t will be assumed the trust instruments do not contain any 
provisions of this nature. 

In this connection, attention is call ed , to the general rule 
prevailing in Missouri, to the effect, that no compensati on can 
be paid to a public official for performance of duties required 
of him by law unless a s~tute provides for payment to him of 
such compensation. I n the absence of a statute authorizing such 
payment, the officer•s services a re deemed to be gratuitous. In 
the case of Nodaway County v . Kidder, 129 SW 2d 857, the court 
stated this gener'l rule and held it to be applicable to a 
factual situation involved in the case. At l.o. 860 the court said: 

"The general rule is that the rendition of 
services by a public offi cer i s deemed to be 
g ratuitous, unless a compensation therefor 
is provided by statute. If the statute pro­
vides compensati on in a particular mode or 
manner, then the officer l s confined to that 
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manner and is entitled to no other or 
turlher compensation or to any different 
mode of seeuring same. Such statutes, 
too must be strictly construed as against 
the officer. state ex rel. Evans v . 
Gordon, 245 Mo. 12~ 28, 149 S.W. 638; King 
v. Riverland Levee Dist., 218 Mo. App. 490, 
493, 279 S .W. 195~ 196J State ex rel. Wedeking 
v. MnCracken, 6o Mo. App. 650, 656." 

This general rule is fully applicable to the facts involved 
in the present inquiry, and 1n view of the further factual si tua­
tion no Missouri statute provides that the County Clerk shall be 
compensated tor performing the duties imposed upon him by Section 
214 .18o, supra~ from the trust funds, or from any type or class 
ot county revenue, no compensation can be paid to him. 

In answer to the first question of the first i nqairy, it 
ia our thought, that for performance ot the duties imposed upon 
him by Section 214.18o~ supra, the County Clerk is not entitled 
to, and cannot be paid compensation for his services from any 
ot the trust tunds. 

'ftle second question of the first inquiry 1s: 

'Yho is responsible tor the payment of the 
book purehased for keeping or such records?" 

Section 49.510 provides that the county shall provide 
offices, where the county officers may properly perrorm the 
duties or their respective offices, and the county shall equip 
auch offices. Baid section reads as follows: 

"It shall be the duty o£ the county to pro­
vide offices or apace where the officers of 
the county may p-roperly carry on and perfonn 
the duties and functions of their respective 
otf'ices . Said county shall maintain, furnish 
and equip said offices and provide them with 
the neceBBar,J stationery, supplies, e quipment, 
appl1Jances and t'urn1 ture, all to be taken 
care of and paid out o1: the county treasury 
o~ said county at the time and in the manner 
that the county court may direct." 

'nle keeping ot a record book on the trust funds, as referred 
to 1n Section 214.18o, is one of the official duties of the county 
clerk, and obviously the book would be "necessary stationery~ 
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supplies, equipment • * *," within the meaning or Section 49 .510, 
which the county 8hall provide for the county clerk. Certa1nl.y 
the clerk could not perform the reeord•keep1ng duties on the 
trust funds., required of him without the record book, consequently, 
the county court ahall furnish such a book to the clerk, at 
oounty expense. 

Therefor~, our answer to the second question of the first 
inquiry is that it is the responsibility or the county to pay the 
oost of the county clerk ' s reeord book. 

The s econd inquiry informs us that at the present time the 
County Treasurer is paid a yea..J:'ly bookkeeping aalary on 1'our 
of these trusts. The fa~ts given are very meager, and it is 
not clear as to the exact kind of bookkeeping service the treas­
urer does perform. We are uni nformed as to why the Treasurer is 
keeping books on any of the trust funds . The keeping of records 
by the treasurer ie not only unnecessary, but it is a duplication 
of the r ecords required to be kept by the county clerk, under pro­
visions of Section 214 .18o., requ1rll1g the clerk to keep the 
necessary records on f?very trust fund of this class. The trust 
funds are not county runds or which the treasurer has custody 
and must keep rec.ords . 

No Missouri Statutes ~pose the duty of keeping any records 
on trust f'unds of thia class upon a county treasurer, no Missouri 
statutes fix the amount of compensation he shall receive if he 
does perfo1~ such se~ces., from either the trust funds or from 
the county, and in the absence of such statutes the Gounty Treas­
urer cannot be paid any compensation for be>okkeeping services 
on the four trusts. 

Therefore, our answer to the flrst question of the second 
inquiry is that the county treasurer is not entitled to be paid 
compensation for performance of bookkeeping services on the four 
trust funds. The bookkeeping services are purely voluntary on 
his part and they are no part of his official duties . 

The second question of the second i nquiry reads: 

"If' the County Treasurer refuses to accept the 
trust fund m~ni~s unless he is compensate d for 
his servic~ then who can legally accept and 
deposit said money? 11 

In discussing the prece<ling question ,.,e pointed out the 
county treasurer has no duties to perform with reference to the 
keeping of the accounts of the four trust funds and could not 
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be compensated for performance or the bookkeeping services. By 
statute, the county court has been named the legal custodians of 
all trust funds of this class. They are without legal authority 
whatsoever to attempt to delegate their statutory dut ies to others, 
such as t urning over custody of any trust funds to the treasurer 
at any time , for any purpose. 

In the event the county court should have any uninvested trust 
funds, or undisposed trust income, or both, it is believed they 
might l egally deposit same, temporarily, in a bank as trustees, 
in a separate account for each trust fund, until such time as the 
principal of each trust might be invested or loaned , in accordance 
with the provisions of Section 214 .160, supra, or any income is 
needed to maintain a specif~Led cemetery, or cemet eries. 

In vie''i of the foregoing , 1 t is be lieved that no question 
actually a r ises with regard to the refusal of the county treasurer 
to accept trust fund monies unless he is compensated for book­
keeping services on the four trust funds, and no answer will be 
given to that questi on. 

The third inquiry reads a s follows: 
11At the present time the Prose cuting Attorney 
prepares the annual Trustees Report and files 
same i n Circuit Court . In the past he has been 
allowed a fee for his service. Due to the fact 
that the County Court is designated as trustees 
and are the responsible parties for the adminis­
tration of the trust would it be legal for the 
County Clerk to prepare the Trustees Report and 
file the same in Circuit Court? " 

Section 214 .150, supra, provides the county court shall make 
the report, annually, to the circuit court, and reads in part as 
follo"t>Is: 

H* * * and make report to the circuit court 
annually showing Lfi detail the manner i n which 
said trust fund or runas have been managed. " 

The r e port referred to in the first question of the third 
inquiry is the same one mentioned in that portion of Section 214 . 150, 
supra, quoted above. Said report is that of the trustees and 
must be filed in circuit court by them, and not by the county 
clerk or the prosecuting attorney. 

\Vhile no statute expressly provides that; the county clerk 
shall prepare the trustees' a~~ual report, it is the statutory 
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duty of the county clerk to keep the records of the county court . 
We have previously noticed tha t it is the clerk ' s duty to keep a 
r e cord book on the cemetery trust funds, under provisions of 
Section 21~ . 180 . It i s bel ieved that a s official record keeper 
of the trust funds, t he clerk would not only be more f ami liar 
~th; and in a bett er positipn to prepare the report for the 
county court, than any other person but that it i s the incidental 
duty of the cl erk t o prepar e the report for the county court. 
In so doing the c l erk is not entitled t o corr-pensation, in the 
absence of a statute authori zing payment of compensation to him. 

Therefore , in answer to the first question of the third 
i nqui ry, it l s our t hought that it is the duty of the county 
clerk to prepare the annual r eport on the manageu.ent of the 
cemetery trust f unds, but sai d report shall be filed in ci rcuit 
court by the t1~st~c s . The clerk cannot be paid compensation 
for the preparation of said report. 

The second question of the third inquiry asks: 

"If the Court asks the Prose cuting Attorney to 
prepare the r eport would this be eons1dere d a duty 
of the Prosecuting Attorney as l egal advi sor f or 
County officers rather than an act of privat e 
employment. " 

Section 56 .070 , gives the general duties of the prosecuting 
attorney, and r eads in part as follows: 

Because of the statutory duti e s of the county court as 
trustees of the cemet e ry trust funds, and the maintenance of 
public and private cemeteries of the county from the trust funds, 
for the benefit of the general publi c, it ts believed this is a 
matter in which the county i s int erested, within t he meaning of 
that portion of Secti on 56 .070, quoted above . 
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Therefore, it follows that whenever the county court requests 
advice of the prosecuting a ttorney on any l egal question pe rtain­
ing to the trust funds, or in r egard to the preparation of the 
trustees' annual report of the management of such funds to the 
circuit court, it is the official duty of the prosecuting attorney 
to furnish the advice r equested . The furnishing of said advice 
does not incl ude the preparation of the report, as i t is the 
duty of the county clerk, and not that of the prosecuting attorney 
to prepare such r e port. Tn the event the prosecuting attorney 
does furnish legal advice to the county court in this particul ar, 
or if the prosecuting attorney should voluntarily prepare the 
trustees' report for the county court, he c~~ot be compensated · 
therefor 1n addition to the sal ary he is entitled to receive, under 
t he applicable statute as pr osecuting attorney. 

In this connec t ion_, .tt 3hould a l so be born<.. in uind that 
the county court cannot be paid any compensation fo r thei~ ser­
vices in connection with the preparati on and filing of the 
report . 

For answer to the second question of tho third inquiry it 
i s our thought that, ~men he ls r equested by the cour.ty court , 
it is the official duty of the prosecuting attorney to advise 
the court , on a ll l egal q~cstions p~rtaining to the cemetery 
trust funds, or on those questions arising in connection with 
the preparation of the trust~~s ' ~~u~l report on sa~d trust 
f unds , but it is not the duty of the prose cut i ng a ttorney to 
prepare such r -..! port for th~ coun ty court. The pro sc:..c\.t ting 
attorney cannot be coo pensa.tc. d f or his adv:ict: to the county court 
in this matter, in addition to the salary he is entitled to 
receive under the applicable statute, as prosecuting attorney. 

CONCLUSION 

Therefore, 1 t is t he opi nion of this off i cr- that \•lhcn members 
of a County Cou1~t are trustees of s even trust funds created for 
the purpose of maintaining in part or in whole , public and private 
cemeteries, ,md ; r prov!n.:.ons of .)r-~tlon~ 21• .150, 2 11 . 16o and 
214 .170, RSMo 1959, that : 

1. For keeping a book with a record of all receipts , 
disburse~ents, and a detail~ d ccount of ~he mcnagc~cnt of the 
seven trust funds, a s required by Section 2l l.t . l80, RSMo 1959, 
the County Clerk cannot be paid compensation for his services 
from any of said trust funds. 
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2. It is the responsibility of the county to pay the 
cost of the County Clerk ' s record book . 

3. The County Treasure r cannot be paid compensation for 
performance of bookkeeping se r vices on four of the trust funds. 
5aid services are purely voluntary and they are no part of his 
official duties. 

4 . The annual report of the management of the trust funds , 
by the trustees~ required by Section 214. 150, RSMo 1959, shall 
be prepared by the County Clerk and filed in Ci.rcuit Court by 
the trustees. The County Clerk cannot be pai.d compensation for 
hi.s services in preparing said report. The County Court cannot 
be paid compensation fo r their se rvices in connection with the 
pre paration and filing of such report . 

5 . When requested by the County Court, it is the official 
duty of the Prosecuting Attorney to advise the Court on all 
l egal questions arising in connection with the preparation of 
the trustees • annual report on the management of the trust funds, 
but it is not the official duty of the prosecuting attorney to 
prepare the report for the trus tees. He cannot be paid com­
pensation for the legal advice thus given to the Cou rt, in 
addition to the salary he is entitled to r e ceive as prosecuting 
attorney, under the applicable statute. 

The foregoLng opinion, which I hereby approve , was prepared 
by my assistant, Paul N. Chitwood. 

Very truly yours, 

TR011AS F. EAGLETON 
Attorney General 


