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BOnmrable John M. Rice 
Prof'•Auting Attorney 
N~tiii. Qotnit y . 
lfe:oS.bd • · Mtusouri 

Dear Mr~ Ri('$e: 
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OPINION NO·~ 451 ANS"WERED :ay LETTER 

December 8, 1961 

This is in further reply to your letter of November 30, 
1961 "" relating to the amount lrvhich tha State may pay for 
employees of the l4agistrate Goui't of Newton County. 

'l'be opinion of this office da-ted February 14, 1961, 
writ.~n by. Mr. Jerry B. Buxton., ruled that there was no present 
vacancy in the office of Mag1str·ate of Newton County. The 
la.nguage contained on page 7 o£ the opinion which you quote, 
uwet<!el that in this situation the probate judge, ex officio 

• magistrate, is elected for the te:tn:J. proT·rided by law, f'ou::c 
y-.rs1 and the change 1n statuS. o.f the county would not a.ff'ect 
tli~ office during that term 11

' must be read in the light of the 
que,stion ruled •.. The obvious meaning of thi$ language is simply 
that the change in population does not operate to create a.n 
·automatic vacancy in the office.. Tne opinion did not consider 
any question relating to the eQlilpen$ation payable to the clerical 
employees of the Court nor for that matter the compensation . 
paya:olfll to the judge. 

The liability or the state for elerical hire is created by 
statute, and the eernptroller bas no autb.Qri cy to ID.ake any pay­
ments for such purpose without ;:sttil.tutory authoctzation. In all 
other counties of the state, the Comptroller determines the 
a.-:Un t payable for clerical hire ;L.n liJagietr>a:t~ c()urts on the 
ba~~; of the 1960 cenauf!. · There 1$ n.O~$u.t}).ori ty for the . 
Comptrollelf' to pay th~ Clerk ot the Ma..g,ist.roate Court of Newton 
County on the basi a of the 1950 census· vTh:Lch has been superseded. 
by the 1960 census. • 



. --;oc, 
_ : . ,~raph 6 .• Seotion 48g,.A·90" ~ 1959~ bO-th before e.na­
att•~ tlU!J i;imendment t~rtlot $ttect1ve- Oet-Ober 13, 1961.. is. 
--~'Salt 1-~~te.d to ¢ount1e& having a Ptll)ulation not in e:keeas 
()t 3tiOOO.. t,)n tl'le othex- hant:l, p~agra.pn 1 of said Section 
-f;tlQ)reulf ·@plies ·to counties having a populatiC)n. in excess of 
301000 but not 11J.Qre than 40~000 inba'aitants. No doubt .the 
~_s1s1,a;ctu~$ d:td not contemplate th~ existing aituatiQn,: hu~ the 
1aw ii\$ ~~:tea JilUst govern~ We find no prov:ta~on in the statute 
whi.¢1.1 wo~ld a~thov1z£J payment for clerical ni:re in :Newt-pn County 
6i'\ an:y basis other than as set f.orth in paragraph 7 or $~ction 
46]!!490.1 taking irttO account, Of C0Ur$e_, the inc:t:>eaae e:f.f1ectiVe 
October 13, 1961 ~ Neither this office nor the Comptrolle:r eim 
i$'Jr1.9r8 ·the fa{)t t.hat the population of Newton County ha~f 9h.a.uged" 
al1d that said p¢pu,lat1on is now 1ri e:x:c~ss of 30, 000.. Under tbe 
ei:rcumstances, tb.e am.ount which the state is authoriz~ tQ. p~t;y 
ft<>r clerical hire in the Ma.gistrate Court of Newton. County-' is 
limit.ed· by the provi$1ons of Paragraph 1, Section 4S3~490. 
We hav-$' so adv:t'sed t·he ComptrC>-ller. 

Yours truly, 

THOMAS F, IDlGLETON 
Attorney General 


